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aturanlang termilat dalan kompilasi nasih dipertanlakan ohh s/unlab
tokoh Islan. Aturanlang dipakai antuk menengabi aturan ataa adat dan
hukun Islam mengenai status anak angkat dalam waisan, di nana adat
mengangap anak angkat danjuga orangtua angkat sebagai anak dan or-
ang tua asli, sehinga nereka berhak saling mewarisi, sementara hukum
I s / a m m e n e n tang pra kte k ke wai s an te rn b u t, j aga dip e rd e b at kan. Ataran
ini diangap berlebiban dan tidak mempunlai dasaryang kuat dalam teks
al-par'an dan telah nenlinpangdaipinsip ktwarisan Islan. Artiket ini
akan mencoba nendiskusikanperdebatan kedua aturan tersebut dan mencari
titik masalah dai perdebatan tersebtt

Ke)'vrords : islamic law, fiqh, compilation, inheritance, tradition.

A.Introduction

Muslim family Iaur (al-akhwil constitutes the most
widely applied element of Islamic law in the Muslim world today. It
becomes the sole area whose doctrines are still preserved among l\{us-
lim communities.l A number of Muslim countries sought to codif Is-
lamic rules pertaining family iaw to be employed as a formal law arnong
their Muslim citizens. Indonesia, the most populous Muslim countrv in
the world, for an example, compiles Islamic rules scattered in rarious
classical texts to man ge Muslim famital zffurs into what is cdled
Konpilasi Hukum Islan di Indonesia (the Compilation of Islamic I-aw of
Indonesia). The project of making of the Compilation was jointtv com-
missioned by the Supreme Court and the Departrnent of Religious Af-
fairs and involved a number of Muslim leaders as well as Muslim schol-
ad:s.2

The Compilation constitutes a substantive lawof the Islamic courts
in Indonesia. The main goal of the making of the Compilation was to
rcach a uniformity of laws to which the judges of the Islamic courts
refer in solving cases put forward to them. It consists of tbree chapters,

' See Ziba Mir-Hosseini, Marriage on Trial, A S tudl of klanic Famil I_.m Iran and
Morocco Corupared, (London: I.B. Touris & Co Ltd, 1993), p. 10.

2 See Abdurrahman, Konpilai Hukan Islan, {akatta: CV Akulemike Presindq
1.992). pp. 39-a1 .
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r.e.,m6riage, inheritance and endowment, in which novel Islamic fam-

ily rules afe pfoposed to meet both particular social needs of Indonesia

and universal social current needs felt by all Muslim countries.

Nonetheless, despite the fact that the Compilation was made to

meet the changing and current needs and was consulted to a number of
'illama, it has not been simply accepted by ull groups of the Muslim

community. Some rules inttoduced in the compilation are highly de-

bated among Indonesian Muslims. The regulations of representation

of heirs to deal with the problem of orphan grandchil&en and of the

obligatory bequest to solve the problem of adoptive pefsons in regard

with inherit^nce ^re the best examples.

The debate might result from the fact that rules of inheritance

have been clearly describedin the Qur'an. Given this fact, reforms made

on this issue often arose debate. The reform proposed by Munawir

Syzdzah,,the former Minister of Religious Affairs, in regard to equating

the share of male and female was in fact highly debated among Indone-

sian Muslim schoiars. It was accused of challenging the clear (sirib) texts

of the Qur'an.3 The representation of heirs, uihich is populady called
'pkatsuerualling!, was for a long time acknowledged and practiced among

Indonesian Muslims. The practice of inheriting to each other among

adoptive parties was likewise popular among Indonesian Muslims, par-

ticulariy rnJava. Both rules were pdncipally adopted from the adatlaw.

Nonetheless, although adat can be utilized to legitimize legal local prac-

tices to be Islamic, its acceptance as one of sources of Islamic law is not

without any consideration.

I suggest that it is the lack of Islamic rationale that brings both

rules mentioned above to the arena of debate in the discourse of Mus-

iim family lawreforms in Indonesia. The principle of representation of

heirs was not pfesented in the Qur'an. It was neither dealt with in the

classical.fqhtexts. The application of the principle of representation of

heirs to solve the problem of grandchildren is then indicted to be in

3SeelqbalAbdurrauf sun:ima,PohnikReaktualisasiAjaranlslam,$akatta:Pustaka
Panjimas, 1988), pp. 1-34.
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contradiction'fr/ith both Qur'anic and hadith texts. Likewise, although
making a bequest is recommended in the eur'an, the introduction of
the institution of obligatory bequest to grant adoptive parties shares
from each other's estates has not been made in the crassicalfiqb texts,
and is thus claimed to oppose the principle that adoption cannot shape
practice of inheritance among adoptive parties.

This paper examines the application of these two rules in the com-
pilation of Islamic Law. Itvdll examine the opinions of those who sup-
ported and those who opposed the application of both rules. The de-
scription of debate is of imporrance as to demonstrate that the applica-
tion of both rules has not been well accepted by all parties of Muslim
community in Indonesia. It also examines the way of employing the
methodology in applying the t'wo rules. It then argues that the method-
ological approach in applying the t'wo rules has not consistently em-
ployed a systematic Islamic rarionale, and demonstrates thag despite that
it was claimed to be a product of collective /tib;d of the Indonesian
'alama,the compilation has not been f'llyregarded as an ultimate Mus-
Iim family law of Indonesia.

B. Representation of Heirs

According to the classical system of inheritance, the access of
orphaned grandchildren to grandparents' esates is blocked by their
uncles. All schools of Islamic law agree that an orphaned grandchild
has no right to share from his grandparent's esare if there are other
living sons. Follorxzing this rule, Muslim countries denied the predeceased
heirs and their heirs or generations any share of inheriance as long as
there were other living heirs. This rule was believed to have creared
problems for Muslims. Lucy carroll, as cited by Rubya Mehdi, explains:

In a tribal society where the surviving son took over respoosibility for
the chiidren of his deceased brother in the extended family group, the
traditional rules of succession may not have occasioned much hard-
ship. But in a society where nuclear families are more commoa. the

246 Al-Jinibh, Vol. 41, No. 2, 2003 / 1424 H
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total exclusion of one line of the deceased's descendants appears both

unjust and unjustified.n

To dealwith this problem, Muslims have proposed t'wo solutions,

i.e., obligatory bequest and system of inheritance by right of fepfesenta-

tion of heirs. The former has been adopted by Middle East countries

and the latter by Pakistan.s lndonesia through the Compilation has also

attempted to solve such a ptoblem by adopting the system of represen-

tation of heirs.

Accordingly, after the compilation took effect, the grandchildren

who had been excluded from the estate of their grandparents have been

granted shares of inheritance. The article 185 regulates this grant and

states that the position in inheritance of the heits that died before the
'pewaif or 'inheritor' could be replaced by his heirs or children.6 From

this article it is clear that regardless of their sexes and the sexes of their

linking heirs grandchildren could get shares from the estate of their

gfandpafents.

Nevertheless, as the Compilation fesefves the established ratio of

2:1. of shares betureen male and female, it has been assumed that the

practice of the concept of representation has btought about some prob-

lems among the heirs. The following example will show how the con-

cept works and how it brings to the assumption that it works uniusdy

fot some certain heirs.

(A) died leaving behind one daughter @) and granddaughter p)

from his son (c). According to classical system of inheritance D get 1/

6 of shares through his position as granddaughter and is not blocked by

a Rubya Mehdi ,Tlte Islanilation of the I-aw in Pakistatt, (lJnited Kingdom: curzon

Press, 1994), p. 190.
5 Rubya Mehdi records that the Pakisani solution, i.e., inheritance by right, was

considered to be the more ndtcal.The traditionahst'ulana opposed the system on the

grounds that it ravages the spirit and the sttucture of the Islamic law of inheritance.

ih.y *"r. however in accord witl, the opinion that the problem of orphaned grand-

chili should be disentangled and maintained that obligatory bequest has more valid

iegal base in the scriptute. See Rubya Mehdi The Islanilation of tbe lzw in Pakistan,p.

190.
6 See Konpilasi Hukum Islan,Art. 185 (1).
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aunt as it is only uncles that could block grandchildren, and B gets 1/2.
According to the compilation, D gets 2/3, the portion that should be
accepted by his father (c) provided he is still alive, and B gets 1/3 with
retaining the comparison of 2: 1 between male and female. From this
kind of distribution, injustice emerges for the daughter @) ur she gets
less than D, the grandchild, who is considered to have further link to A
than the daughter.

The compilaionrcalszed this valuation of injustice and therefore
added a further rule, which is put in point 2 of arncre 185. This point
administers that the portion of the substitutive heirs must not succeed
the ponion of the other heirs whose positions are equal with the substi-
tuted heirs.i Following this rule, the ponion of D is thus not 2/ 3 but 1. /
3, the same portion as B. The remaining estate, which is 1/3,is distrib-
uted to both B and D. Thus, each of them gets r /2.wirhthis additional
rule, the compilation sought to overcome the problem of injustice re-
sulting from the fust rule among daughters.

The additional rule that limits the share of the substitutive heirs is
viewed by Muslim scholars and Muslim judges differently. within the
groups who agreed the application of the system of representation of
heirs t'wo opinions have come up.Thefrstis the opinion that explains
that the limitation is another kind of reformation on the issue. The
group that holds this opinion states that the limitation slipped in the
compilation was based on the assumption that it is valued uniust if an
aunt is given less than her nephews. Sq the limitation is to anticipate the
emergence of injustice among the other heirs, namely, aunts, in this
case. Some Muslim judges in a number of the Islamic courts considered
that the limited portion of a representative heiris still bigger than noth-
ing or even than that he or she would receive under his or her original
position.

with such kind of rules, it is more than enough for the grandchildren,
who are according to the classical Islamic rule of inheritance basically
excluded from the share, to receive the same as or less portion than that

1 See Konpilasi Hxkm Islam,Art. 185 (2).
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of their aunts. compared to the portion that they could get on theif

own position as grandchildren, this portion is still bigger'8

The second is the opinion that holds that the limitation is a deviation

from the principle of representation. The proponents of this opinion

said that the Compilation should be consistent with the rule of repre-

senration. It thus should give all the portions that would be received by

the predeceased heirs to their representatives. They argued that repre-

sentation means taking ovef othef position. Accordingly, substitutive

heirs should get what the substituted would get without any Limitation.

I am in agfeement with the application of representation of heirs to

deal with the problem of grandchildren, as it can meet the principle of

justice and equality. The system of the'representation of heirs'is more

appropriate than the concept of obligatory bequest (wasiat wajiba) to

"ppty 
i" this issue, as it is according to me only proper to be applied to

those who afe not having genetic relation ot nasab, meanvzhile grand-

children are still the generations of the deceased, i.e., grandparents.

However, the limitation made in the following point of article 185 is to

me a deviation or inconsistence of the application of the whole con-

cept. If we vant to apply the concept of representation we should be

corrsisterrt by giving the vzhole portion of the represented heirs to their

representatives.e

In this regard, YahyaHarahap, a former supreme iudge, main-

tained that the application of representation of heirs was Positively

grounded on Islamic basis. The system of representation of heirs has

been customarily pfacticed by Indonesian Muslims' pafticularly nJava.

As iocal uadition (adat or 'uri consdtutes one of the soufces of Islamic

law, he argued, local practice of representation of heirs could be then

legalizedthrough the theory of al-'ada muhakkana.l0 However, he noti-

fied that the adoption of this established local practice could not be

8 Interview with Abdul Rasyid, a male iudge of the Islamic court of cibinong,

on February 2003.
e Interview'with M. Yusuf, a male judge of the Islamic couft of Cianjur, on Apdl

2003.
10 See Yahya H arahap,"Informasi Materi Kompilasi Hukum Islam: Memfositifkan

Absuaksi Hukum Islam;', in Cik Hasan Basi, Konpitasi Hukun Islan dan Peradilan

Agana dalan sisten Hukum Nasional, [akarta Logos \wacana llmu, 1999), p. 70.
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entire, but is modified. A number of modificarions were applied. The
portion of the representative heirs is not to succeed the portion of the
other heirs whose positions are equal to the substituted heirs. There-
fore, if a deceased leaves two heirs including one daughter and one grand-
child of a predeceased son, the estate is equally divided bet'ween them.
Thus, each of them gets 1/2.11

Another Muslim scholar who is concerned with the re-actuahza-
tion of Islamic law, Amir Syadfuddin, noted that the application of the
principle of representation of heirs could not be wholly applied, if the
ratio of 2:1 is still preserved. He wished that the system of representa-
tion of heirs be fuily applied without having to be coupled with the
regulation limiting the share of representative heirs. But due to the pres-
ervation of ratio 2:7 to male and female,limitation has become a neces-
sity, as, unless it is limited, injustice wouid be left to aunts. To prevent
the emergence of injustice, he argued, the rule of limitation is applied.
He thus concluded that pettaining limitation to the portion of the rep-
resentative heirs a fully application of the system of representation of
heirs is not rcalized.l2

Syarifuddin admitted that he was involved in making the addi-
tional clause that regulates the limitation of the share of the representa-
tive heirs. \When the committee agreed to apply the concept of repre-
sentation of heirs and to include it in one article in the compilation, he
conftonted them and demonstrated some examples of cases, which shorv
weirdness, one of which is a case that brings an aunt to get a less share
than her nephews. comprehending what he described and what he ar-
gued, the committee came to teachanagreement to make an additional
de limiting the share of the representative heirs. Thus, he confrmed
that the clause that regulates limitation of the share of the representa-
tive of heirs was purposefully added to neutralize the emergence of
injustice.l3 It seems that syarifuddin was essentially in opposition to the
application of the system of representation of heirs.

11 lbid., p.70.
12 Interview with Prof. Amir Syarifuddin, February, 2003.
t3 Ibid.
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In the same tone with Syarifuddin, Roihan Rasyid, an ex-director

of the appellate Islamic court of Palembang (1'982-1'985) and of Padang

(1985-1987), and formef lectufer of the State Institute of Islamic Stud-

ies of Yogyakarta, cleady necessitated the limitation of the portion of

the representative heirs in the application of the principle of represen-

tation of heirs. Besides, he proposed that the principle of representa-

tion of heirs not to be appliedwhen a deceased leaves behind him heirs

including a farhe4 a mother, a husband ot wife, and t sister(s) or a

brother(s) whose shares will be less by the presence of a representative

heir, unless they give their consent.la

For a number of Muslim scholars,like Minhajul Falah, a lecturer

and an expeft in the field of Islamic doctrine of inheritance, the phrase

that limits the portion of the substitutive heirs is inevitably a consign

where they could be more critical. Different from Syarifuddin and

Harzhap as well as Rasyid, who seemed to be in vague position on this

issue as they accept the application of the principle but put a number of

considerations, Falah sricdy contested it. Falah claimed that the Com-

pilation has ignored a mofe appropriate way of solving the problem of

grandchildren, i.e., obligatory bequest, and but adopted a risky way, the

concept of representation of heirs. Ironically, he added, itranaway ftom

the risk.

Falah also viewed that the application of the system of repre-

sentation of heirs covefs some oddness. He blamed that it has destroyed

the established classical Sunnite system of inheritance. At a glance, he

said, the application of the concept seems not to bother the established

Islamic system of inheritance, but in broader and more complex issues

of inheritance, it would cfeate some problems. Like Syarifuddin, Falah

displayed some examples of inheritance cases that demonstate that the

principle of reptesentation of heirs is not an appropriate solution for

the problem of orphaned grandchildren.ts

ra See Roihan Rasyid, "Pengganti ahli \raris dan Wasiat'Waiibah", in Cik Hasan

Bisi, Konpi la$ Hu kun I ilan, p. 9 3.
15 Interview with Drs. Minhaiul Falah, MAg, on February 2003. For the discus-

sions of the examples relating to the issue, see Drs. Minhaiul Falah, "Perbandingan

Al-Jini'ah, Vol. 41, No. 2,2003/1424H 25r
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Falah even notified thatHazatin, who initiated the concept, might
have solved one problem, i.e., problem of gandchil&en, but he had
ignored and failed to anticipate problems to come forward when the
concept is applied. Therefore, to Falah, the adoption of the concept of
representation to solve the problem of grandchil&en was too scurry
and tended to adopt the local tradition that gives right to grandchildren
to inherit from their grandfather as found in the concept of plaatsueruulling.

To contest the application of the system of representation of
heirs, Falah displayed several points. Thefrstrs that the application of
the concept regulated in the compilation is contradictory with the hadith
of Ibn Mas'ud, which reads:

"wa'an ibn Mas'ud radiya Allahu 'anhu fi bint wa binti ibn wa ukhtin
qadla al-Nabiyyu salla Allahu 'alaihiwa sallam li ibnati al-nisf wa libnati
al-ibn al-sudus takammulata al-tsulutsaini wa mabaqiya faila al-ukht,
(tawahu al-Bukhari)".

"From Ibnu Mas'ud RA in the case of heirs including a daughter, a
daughter of a son, and a sister. (Ibnu Mas,ud said) that the prophet
Muhammad SA!7 decided that for the daughter is a half of the share,
for the daughter of a son is one sixth as to complete two third, and the
remaining share is awarded to the sister". (fransmitted by Bukhari).16

Meanwhile, the compilation would give the daughte r 1/3 andthe daugh-
ter of a son 2/ 3 as the latter represented her father. The sister would be
awarded with nothing. \Vith this rule, the compilarion, according to
Falah, had challenged the ruling that was resolved by the four schools
of Islamic law with ^n ^ccar te basis, namely, the haditb sabih (vahd
Prophet's saylng) above.17 The secondis that the eur'anic text employed
to provide for an Islamic rationale for the application of the concept is
irrelevant. The majoriry of intelpreters of the eur'anic texts uphold
that the wor d mawali cannot be interpreted as representative of ' a/-palidani
(parent) (mother and father) nor of al-aqraban (relatives) in regard with

Hukum Kewarisan antata KHI dan Fiqh Mazhab Empat dalam Ketentuan Ahli waris
Beserta Bahaglannya", Faculty of Shari'a, IAl\Jakarta, 1993.

t6 See Mnhajul Falah, "Perbandingan Hukum Kewarisan antara KHI dan Fiqh
Mazhab Empat dalam Ketentuan Ahli r0faris Besera Bahagqannya,, , p. 7g.

t1 lbid.
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inheritance, of in other word, as fepfesentative heirs. Instead, accofding

to them, the word rlrawalirsreferred to the words al-walidaniand al-aqrabin

themselves, or in other word, is interpreted as 'heirs' and not as 'fepfe-

sentative heirs'.t8

To eliminate disputes resulted from the different interpretation

of word mawali above and of the verse in a whole, Falah recommended

that the Muslim scholars of Islamic law turn to the Prophetic traditions

that discuss about the rules of inheritance. The mentioned hadith above

was one of the badiths that points that the intetpretation of Hzzatnnis

not positively true. If such an interpretation is kept by the Indonesian

Muslim scholars, Falah indicted that they merely want to legitimize a

d.irect adoption of plaatsuertallingor 'representation of heirs'which had

been for long time practiced by the Indonesian communiry. Indeed, Falah

noticed thatHazurinwas suongly influenced by his knowledge about

adatlaw and anempted to find basic rzionafe for his adoption of the

traditional system of inheritance in the Qur'anic text.le

In this regafd, Falah is also concerned with the context when the

concept is principally to be applied.In his vieq in a case thata person

died before the estate is distributed the application of the concept of

representation of heirs could be logically accepted. However, he assumed

that in the application of the concept, the Compilation tends to focus

on the situation in which a person has died before the inheritor dies.

This regulation is anomalous. He argued that terminologically the tefm
'ahli waris pengantl (representative heirs) used in the Compilation is not

reasonable. It is not logical that someone no longet alive could be con-

sidered as an heir person and then substituted. He or she is, instead, to

be declared as inheritor rather than an heir.2o

t8 lbid., pp. 100-108. See also the discussion and debate about the verse in Al-

Yasa Abu Baiar, Ahti ll/ais sepertalian Darab: KQian Ferbandingan Terbadap Penalaran

Haryiin dan Peralaran Fiqh Malhab, Sakara INIS, 1998), pp' 53-65'
le Interviewvith Drs. Minhaiul Falah, on Febtuary 19'2003'
n lbid.seealso his articles on the issue, "Pengaruh Pasal 185 Kompilasi Hukum

Islam Terhadap Hukum Kewarisan Islam", a Research Report, Faculty of Shad'a,

1994, pp. 63-88.
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Falah had actually demonstrated his objection about the appli-
cation of the concept of representation of heirs at the time the Compi-
lation was drafted, and proposed the concept of obligatory bequest,
instead.2r To his opinion, the concept of obligatory bequest is more
relevant and has more ground for solving the problem of grandchil-
dren. F{owever, he said that he could not revise what has been decided
among the committee and thus the concept appears in one of the ar-
ticles of the Compilation to solve the problem of grandchildren.

In the same tone with Falah, another Muslim scholar, Thoha
Abdurrahman, in his article criticizes the application of the system of
representation of heirs. He viewed that the solution adopted by Egypt
to deal with the problem of orphaned grandchildren is more reliable
and secured in the eye of Islamic law. He spotted that the adoption of
the system of representation of heirs is too scurry and has neglected the
lack of Islamic rationale in both the Qur'an and Prophetic tradition.z

Amrullah Ahmad is another Muslim scholar that objected the
employment of the system of representation of heirs. The application
of the system of representation of heirs was merely motivated by emer-
gent conditions and thus is casuistic in nature. Therefore, according to
him, not all problems of orphaned grandchildren must be solved by the
system of representation of heirs.s

C. Obligatory Bequest (wasiat wajiba)

Islam allows one to adopt a child to make him or her under his
protection, guidance and maintenance. However, it does not allow an
adopted child to relate himself or herself to his or her adopting parent,
let alone they inherit to each other.2a On the contrar% the adat law of

2r Interviewwith Drs. Minhajul Falah, February 19,2003.
2 See Thaha Abdurrahman, "Tinjauan terhadap Hukum Kewarisan KHI di In-

donesia", ffogyakarta: Sekretariat IAIN Sunan Kahiaga, 1992), pp. 8-9.
23 See Amrullah Ahmad,MinbarHukum,W, No. 23,p.57.
2a See Ahmad Muhyi al-Din al-"\1uz,A/-Iu6rath a/-Ad/f al-Islin: baina al-Mapirith

al-pad-tnah wal-Jadidah wa Muqaranatuha ma'a ath-Shara'i al-IJkhra, @eirut Mu'assasat
al-Ma' aif ,'1, 406 / 1986), p. 5 4.
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Indonesia does not only allow the practice of adoption but also accede

to the practice of inheriting to each other.2s To bridge these two contfa-

dictory rules, the Compilation adopted the institution of obligatory be-

quest of wasiat w@ibathrough which an adopted child and adopting par-

ent could take and give the share of their estates.

If we refer to the Qur'an, we could find that the Qur'an (al-Baqan:

180) commands a Muslim to bequeath part of his or her estate to his or

her relatives. Although some of Muslim iurists agreed that the verse was

abrogated by the verse of inheritance, (al-Nisa: 7), some others main-

tained that the abrogation is only to be applied for the relatives that had

been entitled to definite shares elucidated in the Qur'an.26 Accordingly,

they viewed that making bequest is still recommended for those not

entitled to definite shares of deceased estates. Ibn Hazm even consid-

ered that once one failed to make a bequest during his life, a religious

court obliges itself to make a testament on behalf of the deceased.2T

It is from this point of view that some Muslim countries have

employed the regulation of bequeathing to solve the problem of or-

phaned grandchildren whose shares to their grandparent estates wefe'

accofding to classical system of inheritance, blocked by theit uncles.

Egypt was the first Muslim country to draw on the regulation of be-

queathing and ruled that orphan grandchildren could receive shares of

their grandpafent estates to a maximum limit of one third. This way of

2s For a good infotmation about the practice of adoption in Indonesia, see, for

examples, B. Bastian Tafal, Pengangkatan Anak Menurut Hukum Adat, flakarta: C.V.

Raiawa[1983),pp.37-143;M.YahyaHarahap,kdilukanJanda,Dada,danAnakAngkat
dalan Hukun Adat, @andttng: P.T. Citra Aditya Bakti, 1993), pp. 100-115; Faculty of

Law of the University'sebelas Maret", "Laporan Penelitian Studi tentang Pengangkatan

Anak di Daerah Kecamatan Jatisrono Kabupaten Wonogiri, (Surakarta: Fakultas

Hukum Sebelas Maret, 1985), pp.23-48, and Sri Soedevd Masichun SoFvan, "Hak

Mewaris Ba$Jandadan Anak dan atau Anak Angka l 

" 

Hu ku m N asi o n a l, N o. 24, 797 4,

pp.72-83.
26 Abdul AzizMohammedzud,The IslanicI-zw of Beqqut, (I-ondon: Scorpion

Publishing Ltd., 1986), pp. 11-13.
2? NJ. Coulson, succession in the Muslin Fanifi I-zw, (Cambridge: The university

Press, 1971), p. 146.
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solving orphaned grandchildren was followed by other Muslim coun-
tries like Syria, Tunisia, and Morocco.zs Regardless of the inclusion of
the different specifications of each rule regarding this issue, those Mus-
lim countries had agreed that orphaned grandchildren should be given
shares of their grandparent estates. As the consequence of employing
the principle of bequeathing, the shares of orphaned grandchildren
should be limited to one third.

The Muslim jurists' sight that wasiat co,tId still be applied to rela-
tives not entided to definite shares of deceased estate and Ibn Hazm's
further view that making z wasiatis obligatory and deceased's failure to
do it obliges court to perform it was utilized by the Compilation to deal
with a different problem. Facing a particular local problem of adoption
whose practice is popular in Indonesia, particulady inJava, and whose
practice is contadictory to Islamic doctrine, the drafters of the Compi-
lation sensed that a new rule should be developed. In this case, they
preferred to retain the established practice of adoption in Indonesia,
rathet than to abolish it. Nonetheless, they fitorly objected to challenge
the Qur'anic doctrine, which cleady harms frrli attribution of an adopted
child to his or her adopting parent or vice versa. The practice of giving
and receiving each other patt of their estates in the manner of pure
practice of inheritance is then thought to be also put to an end. It is in
the institution of obligatory bequest that they found out an Islamic le-
gitimacy for maintaining the practice of inheritance among adoptive
parties. Article 209 (1 and 2) administers that if they receive no will,
both adopted child and adopting parent will be granted an obligatory
bequest as much as one third of each other's estate.2e Applyr"g the regu-
Iation of obligatory bequest to adoptive parties, the Compilation saw
that the relation between an adopted child and his or her adoptingpar
ent is so intimate that it interpreted adoptive parties as close rclaives (a/-
aqmbin).

28 
John L. Espositq l%omen fu Muslin Fani! I-aw, (Syracuse University Press,

1982),p.88. See also Tahir Mahmoud, Personal Lzu in Islamic Coafiiu, (New Delhi:
Academy of Law and Religion, 1987), pp. 46-47,1.36-1,37,162-'1,63.

2e See Kompilasi Hukum Islam, fut.209.
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Liketheapplicationoftheprincipleofreptesentationofheks'

the application of the institution of obligatory bequest to legitimize

,doptirr. parties share their estates has also arisen debate among Muslim

s.holarc of Islamic law and iudges. Some of them viewed that abolish-

ment of established practice of frrll adoption which effect the adoptive

parties inherit to each other in the Muslim community could not be fully

"tt.-pt.d. 
YahyaHanhap, fot an example, holds that, although full

attribution of adopted children to their adopting pafent of vlce vefsa

needs to be banned as it contradicts the Qur'anic text, the tradition of

inheriting to each other should be retained as itwould not be furrf each

of the pur,i.r would be leftwith nothingwhen another pafty dies. How-

ever, the system by which they couid give and receive each other's estate

must not position both parties as real children of pafents. For this pur-

pose, Harahap saw that the institution of wasiat wajiba is the best way to

pr.fer in doing away with false practice of inheriting between the adop-

tirr. parti.. and but to grant them a share from each othet'

Another Muslim scholar,Ichtiyanto, an ex-director of the Devel-

opment of the Islamic Judicial Institutions (Ditbinbapera) (1'97 7 -7982)'

states that introduction of the institution of wasiat w@iba to cope with

the problem of adoption is a great achievement in the compilation. He

.rrligh,.r$ that adoptive parties ate to be considered as 'close friends or

relatives'that can inherit to and from each other. In this case he refers to

the concept developed by Hazuinthat'pettaulanzn' or'friendship' con-

stitutes one of principles that can make parties concetned inherit to

each other.3o

Some others' however, view that the institution of obligatory be-

quest has been misapplied in Indonesia. In iine with his inclination to

employtheinst i tut ionofobl igatorybequesttosolvetheproblemof

gr^a.maren, Falah states his disagteementwith the application of the

institution to deal with adoptive problem in regard with inheritance.

According to him, the introduction of the institution of obligatory be-

questtotheproblemofadopt ionisnotrelevant 'Adopt ion'hemain-

s Interview vrith Ichtiyanto, on 7 August 2003'
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tained, could not affect that an adopted child inherit from his or her
adopting parent though in the means of the institution of obrigatory
bequest. The adopted children have spent a lot of money of his or her
adopting parent and they are not to be granted shares from the deceased's
(adopting parent) estates by Islamic court. If it is claimed that an adopted
child had a significant role in developing his or her adopting parent's
estates during their lives and thus considered to deserve a share from his
or her adopting parent's estate, the division of the estate must be done
under the concept of 'musbarakd,as regllatednfqb.3l

Roihan Rasyid strongly condemns the utilization of the institu-
tion of pasiat wEiba to grant both adoptive parties shares from each
other's estates. In his article, he states that although it uses the institu-
tion of obligatory bequest to grant both adoptive parties shares from
each other's estate, the compilation has departed from the eur'anic text
that cleadyverdicts that the status of both adoptingparent and adopted
child is not to be shifted as real parent and child, and therefore they do
not inherit to and from each other. According to him, the prophet's

marriage to the divorced wife of zudrbn Tsabit, his adopted child,
cleady described that adoption did not result in prohibition of marriage
between the Prophet (the adoptingparent) and the ex-wife of his adopted
child, as she was not considered as his daughter in-law during her mar-
riage with zadrbn Tsabit. He also said that no classical fqb text dts-
cussed about the case. Neither dtdthejxrisprudenceof Indonesia nor the

jurisprudence of other Muslim countries had dealt with the case. There-
fore, he concluded that if the Qur'anic injunctions, prophet's trad,itions,
and the verdicts of the companions and practice of the society (unna)
easily establish the conclusion that the application of the institution of
wasiat wajiba to deal with the adoption probiem in regard with inherit-
ance in the compilation is contrary to the collective viewpoint of the
community, there is no critical reason to maintain the article of 209 of
the Compilaion.3z

31 Interview with Drs. Minhajul Falah, on February 2003.
32 see Roihan A Rasyid, "Pengganti Ahli waris dan wasiat \waiiba" in cik Hasan

Basi, Konpi/asi Hrkun Islan,p.96.
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A number of Muslim iudges also maintain that the institution of

obligatory bequest should be applied to the problem of grandchildren'

They also considered that it is too exaggerating if the practice of adop-

tion results ir 
"pplyt"g 

wasiat wajibato both an adopted child and adopt-

ing parent. one of the Muslim iudges questioned the sincerity of the

adopting pafents in this case. He said: "If the adopting pafent did not

orully o, in written form bequeath to their adopted child' why must the

court oblige itself to give the portion from the grandpatent's estate to

him or her (adopted child). How if the adopting pafents would not

intend to do so, but then the court does it."33 However, by saying this he

did not want to leave the adopted child with nothing. In fact, he pro-

posed that the compilation plainly recommends adopting pafent give

or bequeath to his adopted child during their lives and vice versa. Ac-

cording to him, the direct instruction of the Compilation to the Islamic

couft to give one third to one of the adoptive parties when anothef one

dies is too scurry.

In the same tone, a female iudge said, "I do not think that the

Islamic corrts need to involve the institution of obligatory bequest (wasiat

wEiba) to deal with the problem of adoption".3a However, she saw the

possibility of applying the concept to grant adopting parents a share

irom their adopted child, considering that it is they who had spent much

money to bring up the adopted child. According to her, if the adopting

pafent made no wasiat(testament) to their adopted child, then no act of

wasiatshouldbe accomplished. Likewise, the Islamic coluts do not need

to oblige themseives to distribute apartof the deceased adoptingparent's

estates to their adopted child. Nonetheless, the adopting parent who

gets no wasiat fromhis adopted chitd might be granted a share from the

d...rr.d adopted child's estates by the couft. It seems that she saw the

practice of adoption is merely a kindness act of the adopting party do-

ing which he or she deserves a reward from the adopted child.

The rise of debate on the issue is essentiah not surprising. It is

reported that almost none of the'ulatna involved in the making of the

33 Interview with M. Yusuf, a male judge of the Islamic court of cianiur.
v Interview with Rohimah, female iudge of the Islamic court of Tasikmalaya.
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compilation agreed with the proposal of the inclusion of the adatlaw
of adoption that adopting parent and their adopted child can inherit to
and from each other- as what had been for long time practiced in some
regions of Indonesia. But the necessiry of bridging the contradictory
rules of adoption between adatlaw and Islamic iaw had led the compi-
lation to ignore the objection of the 'ulana and thus inuoduced the
institution of wasiat w@iba.3s

From the discussion of both cases above, it is clear that, al_
though considered to be one of the sorrces of Islamic law,36 adat ot'urf
could not easily arrive at the status of fifth basis of the law. once clear
text has been established about z certainlegal question, Muslim schoiars
would not at all accept 'urf to legsimize that certain legal question to
enter into Islamic lavr Accordingly, although Indonesian Muslim com-
munity had customarily applied the representation of heirs and prac-
ticed inheritance among adoptive parties, these established legal prac-
tices cannot be easily regarded by Muslim scholars as Islamic legai prac-
tices, when they found that the Qur'anic or hadith text harre clearly es-
tablished their rules. In this regard, what Ibn Abidin noted is worth
quoting here:

As to questions where the'urf conttadicts the prevalent opinion of the
school we say: know that legal questions are estabrished either by clear
text or are establishedby itihid and personal opinion, and many of
these legal questions are established by the nultahid according to tl'e
custom of his time, so that if he lived at the time when another cusrom
prevailed, he would have said something different from what he had
said in the fust place and this is why they said that one of the precondi-
tions of /tibidis that there is no escape from knowledge of the custom
of the people, for many of the rules change with the change of time.37

From this, it is clear that Ibn 'Abidin distinguished between t'wo
rypes of texts: sbanaa and jurist larv In the connection of the two rypes
of texts with the custom, Ibn Abidin rejected the customs when they

3s See Yahya H xahap,"rnformasi Materi Kompilasi Hukum Islam: Mempositifkan
Abstarksi Hukum Islam", in Cik Hasan Basi, Konpilati Hukan Islam, p. 67.

36 See Haim Gerber, Islanicl_aw and Cuhrre,(kiden: EJ. BriJ! tlOO;, p. tOS.
37 As cited by Haim Gerber, Islamic l-aw and Cilnre,p. 1.1.0.
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were absolutely contradictofy to the sharf a texts, and but considered

them as principles when they wefe in conflict with iurist law texts.

It is from this precept that the opponent group regards that the

application of both rules, i.e., the ptinciple of repfesentation of heirs

and the institution of obligatory bequest, is not religiously valid. The

Iack of Islamic rationale and even the contradiction of both rules in and

with both the Qur'anic and hadith texts has led them to assume that

both rules are perceptibly relied on local tradition ot adat\aw.Thus, they

doubted whether both rules are inspired by Islamic or adatlaw.

D. The Methodology of Reforms

In regard with legal reforms on Muslim family law represented in

the Compilation, a basic difference between regulations of mattage

and those of inheritance and endowment (waqfi could clearly be de-

duced. It is that p:ue shan'ais restricted to inheritance and endowment,

and that in marriage and divotce it is accommodated to secular legisla-

tion and stricdy controlled by the religious corrts.

Indeed, looking carefully at the contents of Book I on Marriage,

one could see that, according to Hooker, they "fall into three categories:

a. stfaight-out reproducion of fqb, though in a much simplified form,

b.-frqh rules, the operation of which are contingent (dependent) on the

completion of bgreaucratic procedues, and c. rule of fqh as amended

and controlled by the judicial pfocess in the lsligious courts".38

In regard with the first category, Hooker noted that, "the

Compilation's rules are very simple statements- they are obviously drafted

to be understood by the judges with only a limited knowledge of fqll'.3e

It seems that these simple versions are implied to mediate the hardship

of understanding the complex language used n fqh and the lack of

understanding of Arabic language among the Islamic courts' judges.

38 MB Hooker, "The State and Syari'ah in Indonesia, 7945-1995", in Timothy

Lindsey,Itdonesia: I-aw ail Sociel, (1\4elbourne: The Federation Press), p. 107.
3e IUd.,p. 107.
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Alsq he described further, the rules of fqh have been put into
bureaucratic formula. Indeed, that the compilation regulates that a hus-
band who wishes to declare divorce must submit an orar and written
request to the Islamic court proves to be the case. Due to this require-
ment, divorce can only be affected if the judges permit it through the
tial after which copies of declaration are made and registered as 'evi-

dence of the divorce'. Applyi"g these restrictions, the state wants to
control personal status and has a vested interest because divorced wives
and fathedess chil&en throw a burden onro state agencies. Although
the 'ulama still avoid, grasping the goal of its intervenrion, the state de-
cided to formulate a bureaucratic obfuscation (confusion) which it sees
a sensible (rational) response to the complexity of life without having to
ignore divine permission of divorce. Besides, the rules of fiqb are also
amended and controlled by judicial process, as shan'aalone is not suffi-
cient.a0 The restriction of age at which people may m^rry and of a Mus-
lim man's right to take more than one wife is examples of this point.

Nonetheless, despite that pue sban'ais maintained to inheritance,
a few new rules were launched in the Compilation. A regulation that
grants an orphaned grandchild to receive a share from his grandparent'
estate and aclaimthat adoptive persons couldgive and share each other's
estate through the institution of obligatoty bequest are the most rel-
evant examples in this point. Then, what kind of methodology is em-
ployed to provide Islamic basis for such reforms?

A number of studies of modern Muslim family law reform in
Indonesia reveal several methods employed to provide an Islamic basis
of modification. Khairudin Nasution, who studied modern laws of
marriage in southeast Asia, noted that reforms on marital issues gener-
ally employed siasah gaf lyah, and reinterpretation of eur,anic texts,
talfiq and takhallur.al Ratno Lukito saw that the adoption of local tradi-

Q lbid.,p. 108.
al See Khairuddin Nasution, statuslYailta diAsiaTengara: studihrhadEperundang

undangan Perkawinan Muslin Kontenporer di Indonesia dan Maklsis, $akatta:INls,2002),
p. 278. And for examples of reforms employing these merhods, see Sofa, Tarfq dakn
Konpiksi Huktm blan: studi atasBuka I TentangHukan perkatainan,MA thesis, {zkatta:
IAIN Syarif Hidayatullah, 2001), pp. 7 6-99.
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ion (adat ot'urfl constttttes one of methods of reforms on marriage in

Indonesia. He mentioned two regulations, i.e., taklik talak $'nnging di-

vorce), and joint property in marriage, whose inclusions in the Compila-

tion are based on adatlaw.az

As there were no interpretations of eadier Muslim scholars on

the issues of inheritance as they saw that Qur'an had totally and com-

prehensively regulated the issues, legal reforms on inheritance did not

consider any opinion of eadier 'ulana among which the Indonesian

Muslim scholars could select the most relevant and strongest opinions

through the means of talfq or takhElar. Ukewise, they did not assume

sjasa garf fr1a by which the Indonesian government provide5 lgligious

iustification about new rules on inheritance.

Instead, reforms on inheritance tended to utilize the pdnciple of

al-'ada mubakkana.If we trace our discussion back to the en of 1950s,

we find that the principle of representation of heirs was initially pro-

posed by Hazaiin.lls vsalizes that according to Indonesian adat n:Jes

of inheritance an orphaned grandchild has a share to the estate of his

grandparent. Meanwhile, in the classicil'fqb he or she could get a share

only if he or she is not blocked by his or her uncle(s). This contradiction

has of course resulted in a problem of iniustice among orphaned grand-

children.a3

Hazutin then sought to correct the classical system of inherit-

ance, which he viewed as being inclined to have pamarchal bias. His

colleagues commented that Hazatrn had courageously corrected the

classical system of inheritance, which, according to his analysis, is un-

just as it tended to support men's interest. They also announced that

Hazatrnhad made an innovative and original concept of inheritance as

he proposed one group deserving a share from the deceased estate, i.e.,

naaali.4 They argued that the application of the concept would be more

a2 See Ratno Lukito, Pergumulan antara Hukun Islan dan Adat di Indonuia, Sakatz:
INIS, 1998), pp. 70-85.

a3 See Hazairin , Hukum kpaisan Bilateral Menurxt pur'an dan Hadith,p. 26.
s One of his colleagues, Anwar Haryono, wtote a brief comment on Hazaififi's

concept of naaili. Anwat Haryono said that the attempt of reformation by Hazann
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just than the application of the classical system particularly in regard
with the issue of the emergence of injustice, which fall to grandchildren
whose parents have died before his grandparents died.

By advocating the group of nawali, Hazunn indeed wished to
cope not only with gender issues but also with justice issues in general.
In his concept of mawa/i, which he interpreted from the Qur'an (al-
Nisa: 33) and which reads'aa likullin ja'alna mawalfia mimna taraka a/-
walidani wa al-aqrabina....'(that all people have their representatives
(nawalr)),Hazatnn advocated that regardless of the sex of an orphaned
grandchild whose parent had died before his or her grandparent dies,
they should take over the heirship starus of his or her predeceased par-
ent. In this regard, Hazaatrn believed that if somethingwas not fixed in
the texts of the Qur'an and the Prophetic traditions, but was felt to be
among the concerns of Muslim society today, a new line should be de-
veloped.as Hazurin was thus certain that the verse 33 of al-Nisa is an
answer to the problem and that such an interpretation was in accor-
dance with the concern.

Roihan Rasyid, however, doubted if the inclusion of the principle
of representation of heirs in the Compilation was inspired by Hazairins'
thought. His doubt is due to, at least, two reasons.Hazaittn's interpreta-
tion was contested by a number of Indonesian Muslim scholars. Above
all, there are no books of tafsir (exegesis) including that of the Depart-
ment of Religious Affairs that interpreted the word mawaliin al-Nisa: 33

on the Islamic inheritance system in Indonesia is a great advance in the Islamic legal
system. To deal with the problem of grandchildren,Hazurjrn had proposed quite
different system, i.e., representarion of heirs, than that applied in other Muslim coun-
tries like Egypt, which adopted the institution of obligatory bequest. Above all, he
had shown a very authoritative Qut'anic foundation. "Hazairin's interptetation is origi-
nal, because, as far as I am concerned", says the wdter, "none of the Qur'anic inter-
pretets (n{assiru-n) before has ever interpreted the wor.d mawali in this verse as re-
placement of heirs'. But, he continued, with his sharp scientific analysis, Hazunn
interpreted it as 'replacement of heirs', whereby, of course, he has addressed the
questions of justice on the ground of the Qur'an. See Anwar Haryono, "Hukum
Kewarisan Bilateral Menurut al-Qut'an: Komentar Singkat Atas Teori P rof. Hazaitirn" ,
in Sayuti Talib, Pembabaruan Hukun Islan di Indoneia, Qakarta: LII Press, 1981), pp. 64-65.

4s lbid-
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as representative of heirs.a6 Realizing these two facts, he accordingly

assumed that the espousal of the principle of representation of heirs

was not alone or even at all undedined by al-Nisa: 33. He instead be-

lieved that it was more encapsulated from the theory of maslaha (human

interest).a7

Roihan also suggested that the adoption of the principle of rep-

resentation of heirs rather than the institution of obligatory bequest

was due to the existence of debate about whethef of not wasiat couldbe

still made to heirs after the verses of inheritance were revealed.as Al-

though some Muslim jurists maintained that making bequest is still al-

lowed for relatives whose shares Me notentided in the Qut'an, the Com-

pilation avoided adopting the institution of wasiat wQiba to solve the

problem of grandchildren. Regarding that grandchildren are heirs and

thzt utasiat for heirs could be made only if other heirs give their consent,

they instead offered another solution, i.e., the principle of representa-

tion of heirs, which they claimed as the most aPpropriate solution.

4 Tafsh at-Manir, for an example, interpreted the verse in the following words:

"wa likullin min al-riial al-ladzina lahum nasibun mimma iktasabu wa al-Nisa al-lawati

lahunna nasibun mimma aktasabna mawali lahum haqq al-wilyat'ala ma yatrkuna'an

kasbihim, wa haulai al-mawali hum (al-walidani, wa al-aqrabun wa a!-ladztna'aqadat
'aimanukum) ay jaml'al-waratsat min al-usul wa al-furu' wa al-hawashi wa al-aistaz

kama taqaddama al-tafsil fi awwal al-sura". (And for each of men and women who

had reserves from what they had exerted is representatives for what they had left (in

term of estates). Those representatives are Parents, relatives and those who had a

contract vrith them or all of descendants, ascendants, relative from side link, widows

and widowers as has been clearly depicted in the beginning of the chapter (of the

Qur'an)). See Rasyid Rida,Tafir al-Manir, @gypt: Maktabat al-Qahira, t.t), Vol. 5, p.

64-Llke,the translation of the Depattrnent 6f ftsligious Affairs of Indonesia inter-

preted the word mawali as 'heirs'. The translation goes as follows: 'Bagi tiap-tiap harta

peninggalan yang ditinggalkan ibu bapak, dan karib kerabat kami iadikan pewaris-

pewarisnya". What is meant by 'pewaris" in the translation is 'heits'. (fhe word is

further explained in the foomote in the following words 'see a group of people that

are included to be heirs in al-Nisa: 11 &12).Although this ftanslation reads al-walidani

as'natfi and thus fa'il (subiect) of the word 'tarakd 
, its interpretation is indifferent

from that of al-Manm
a7 Roihan A. Rasyid, "Pengganti Ahli Varis dan lTasiat \7aiibah", in Cik Hasan

Basi, Konpilasi Hukam Islan, {zkarta Logos rVacana Ilmu, 1999),p.94.
4 See Roihan A. Rasyid, "Pengganti Ahli Waris and r0Tasiat Wa1lbah",p.94.
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It is however interesting to see why the drafters of the Compila-
tion employed the institution of obligatory bequest to deal with the
problem of adoptive parties who, according to Islamic doctrine, could
not inherit to each other. Facing the problem of adoption whose prac-
tice in Indonesia allow both adopted children and adopting parent in-
herit to each other and reahzine that Islamic doctdnes harm such ̂  pl:Lc.
tice, Indonesian Muslim scholars deemed it necessary to mediate the
contradiction. It is within the institution of wasiat waliba that they could
find a way of answering the question. Taking the same argument held
by the Muslim scholars of other Islamic countries, i.e., that the prohibi-
tion of making a wasiat, which resulted from the abrogation of the

Qur'anic text of wasiat by the verses of inheritance, is limited to only
heirs as notified in the Prophetic tadition which reads 'la wasiata li wiiiin' ,
in legitimizing their utilization of the institution of wasiat wajibato solve
the problem of grandchildren,Indonesian Muslim scholars understand
that making z wasiat is still allowed to those who are not heirs. There-
fore, they find out that al-aqrabin (relatives) are still to be granted a aasiat.

Nonetheless, if other Muslim countries like Egypt interpreted rela-
ives (al-aqrabun) as those who have genetic relation like grandchildren,
Indonesia freely intelpreted relatives as those who not always have ge-
netic relation and considered a close relationship as one of the neces-
sary measure of being'relatives'. fn fact, considering that adoptive par-
ties are supposed to have a close association, the drafters of the Compi-
lation include them into the group of relatives, which deserve a wasiat
and even a wasiat wEiba, unless a wasiatts made by and to one of them. It
is thus visible that they adopted the view that maintained that rhe wasiat
could still be exercised by Muslims and even evidently agreed with the
view of Ibn Hazm rhat aasiatis an obligation for Muslims and that, if
they failed to make it during their lives, the court could make on behalf
of them a wasiat to their relatives.

From the discussion above, I conclude that Islamic law reforms
on inheritance in Indonesia particularly on the regulations of the prin-
ciple of representation of heirs and the institution of obligatory be-
quest employed the theory of naslaha aursala. The utilization of this
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theory is to legitimize that the accommodation of local tradition or adat

into the body of fefofms is highly felt to be the concefn of Muslim

community. The act of /tibidts also claimed to have been performed, as

to provide Islamic rationale from the Qur'an.

E. Reasons to the Debate

If we compafe to Pakistan, the Indonesian's introduction of the

system of fepfesentation of heirs has the same fate. Indeed, being claimed

to have no Islamic rationale in the primary soufces' the Pakistani's appli-

cation of the principle of representation of heirs to solve the problem

of orphaned grandchildren was heatedly debated.ae Although the Indo-

nesian reformers had proclaimed that their adoption of representation

of heirs has been grounded on an Islamic basis, i'e', on the Qur'anic

text, which was pfoposed by Hazairin the inclusion of the principle in

the Compilation has become also a disputable issue'

I suggested that a number of reasons are responsible for the gtourth

of debate on this nie. The firstis that although the spirit of the Indone-

sian reform on the problem of orphaned grandchildren is the same as

that of the other Muslim countries like Eg1pt, Morocco, Syrian, and

Tunisia, Indonesian reform clearly took on a different way from that

used by those countries. Some of Muslim iudges questioned why the

Compilation adopted the solution taken by the Pakistani's reform and

not that introduced by Egyptian's refofm, meanwbile Pakistan was not

included into the gfoups of the Muslim countfies to which the commit-

tee of the project of the making of the Compilation carried out com-

pan:dive studies.so

The secondis that, different from reform in Egypt and other coun-

fties on the issue that attempts to iusti$r itself by an interpretation of

Qur'anic vefses (II: 180), Indonesia tried to rattonalize itself on the

ae See Rubya Mehdi, The Islanilation of Lzw in Pakistan,pp' 190-192'
s Interviewqdth a numbet of Muslim judges in the Islamic court of Tasikmalaya,

Bogor, and Rangkasbitung. The comparative study v/as conducted to Egypt, Mo-

rocco, and Turkey.
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grounds of social desirabiJity and on absence in classical rules of inter-
preting the Qur'anic and hadith reference or on a lack of any prohibi-
tion in the Qur'anic texts. This unsurprisingly has led a number of Mus-
lim scholars to accuse the utilization of the principie of representarion
of heirs of being inspired not by Islamic law but by the adatla'w known
as plaatsperuulling. Some of its opponents even put very strict consider-
ations for its application.

The tltirdis that the debate has essentially taken place since Hazairin
launched his concept of mawali. using grammatical analysis, a number
of Muslim scholars like Toha Yahya omar and Mahmud yunus con-
tested whatHazutninterpreted about the text.sl They condemned that
Haza:o.n had made a false interpretation of the eur'anic text. More-
over, there is no Qur'anic translation that supportedHazuins interpre-
tation. These two facts had undoubtedly contributed to the way the
Muslim scholars and judges reacred to this reform.

Meanwhile the major reason to the debate on the compilation's
adoption of the institution of obligatory bequest to deal with adoption
is, I assume, its conffadiction with the eur'anic text that elucidates that
the practice of adoption does not bring about inheriting act among adop-
tive parties is the major reason for the debate. Although the compila-
tion did not adopt all the established customarily practices of adop-
tion,s2 it keeps the crucial practice, i.e., inheriting among adoptive par-
ties. By the means of court authority, the compilation has in fact granted
an absolute share to adoptive parties.

considering that the debates had grown even before both rules
were issued, is it surprising that the compilation insisted on the applica-
tion of the principle of representation of heirs to dealwith the problem

51 A good discussion on the debate can be obtained in Al-yasa jrbtBakat,Abti
IYais sepenalian Darab, [akatta: INIS, 1998), pp. 57 -62. see also perdebatan dalan seni-
n ar H a ka m N asio n al te n tang Farai d, Q akarta: Tintamas, t.t), p, 21.

52 The Compilation has abolished some practices. It did not equate the legal status
of an adopted child to that of a natural child. It did notgrant to an adopted child the
share as if he or she is considered to be a natural child. It did not give him or her the
share more thanl./3.
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of grandchildren and on the application of obligatory bequest to solve

the problem of adoption? I assume that the preference of the concept

of representation of heirs rather than the institution of wasiat wajiba to

solve the problem of grandchildren was because there is still another

problem, namely, the problem of adoptive parties that needs a solution.

Considering that the problem of adoptive parties could not be at all

solved by the concept of representation of heirs, the Compilation pre-

ferred to employ the concept of representation of heirs to answer the

problem of grandchildren. However, realizing that there are two well

know applied solutions of the problem of grandchildren, i.e., represen-

tation of heirs and obligatory bequest among Muslim countries, it tended

to employ one solution to one problem rather than employ one same

solution to two problems at once; the employment of obligatoty be-

quest to trwo problems of grandchildren and adoption.

Using such a way of thinking, they chose the institution of wasiat

w@ibato solve the problem of adoption by adjusting the word 'al-aqraban'

in the Qur'an to adoptive parties. It ignores an established principle that

blood relationship is the valid perquisite for the distribution of deceased's

estate to his or her heirs. Furthermore, they insisted on the application

of the principle of representation of heirs to deal with the problem of

orphaned grandchildren, despite it lacked of rationale in the Qur'anic
texts and resulted some debates among the Muslim scholars. I thus un-

derstand that Indonesian reformers of Muslim family law particulady on

both issues have neglected the consistent employrnent of methodology.

The inconsistency occurs not only in the methodological reform

but also in the formulation of the texts of the law The term used in the

issue of representation of heirs, for an example, is ambiguous. Differ-

ent from the Law of Pakistan which cleady employs the direct wotds
'son and daughter' for denoting the substituted heirs, and 'children of

both son and daughter' for i-plyt"g the representative heirs, the Com-

pilation vaguely used the broad term of 'ahli waris'to indicate the substi-

tuted heirs and'ahli waris pengantl to address 'substitutive heirs'' The

ambigurty of the use of the term had resulted in various interpretations

in judicial practice. While, the initial goal of the application of the prin-

ciple of representation of heirs was to solve the problem of orphaned
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grandchildren, the judicial practice had widened its application to other
cases than those of grandchildren. Some judges rcahzed that the inclu-
sion of the principle of representation of heirs was at frst to deal only
with the problem of grandchildren, but "we sometimes found cases
that according to our /tihid needed to be solved by means of the same
principle".s3

This attitude was principally correct if we view it as an act of

/tibid as to meet certain needs or interests of the disputants. However,
it is misleading if the anitude resulted from the ambiguous rule of the
Compilation. Moreover, as, in deciding cases put forward to them,In-
donesian Muslim judges have often easily taken a claim of /tihid as an
Islamic argument, such an ambiguity would be utilized as a good argu-
ment by them to perform iltih;d. Moreover, despite formally influenced
by Continental system of law in which judges have to bend to made-law,
judges of the Islamic court tend to comply with Anglo Saxon system
and then fteely interpret la'$/ to meet certain needs resulted from cases
they deal.sa This attitude marks that, although claimed to be a product of
collective itib;d of Indonesian'u/ama, the Compilation has not yet suc-
ceeded to bring itself to be the sole systematic and legislated code of la'urz

The demand of a number of judges that the Compilation should
revise the article concerning the representation of heirs by developing
the scope to which the principle covers proves to be the case. They did
not require the Compilation to narrow and clariSr the term to denote
only orphaned grandchildren. Instead, they require the position of the
other predeceased heirs'ascendants, like orphaned nephews, be equated
as that of orphan grandchildren and thus could replace their linking
heirs who predeceased before the propositus (inheritor) dies. Such a
demand is essentially proper to the developing law, like the Compila-
tion. But, considering that the existing rule has fruitfirlly grown debate

s3 Interview with Daud Ali and his colleagues of the Islamic court of Jakxta
Timut on Fabruary.

sa See Notyamin Aini, "Budaya Hukum: Melintas Batas Formalisme-Yuridis,
Sentalitas Kompilasi Hukum Islam dan Kitab Kuning dalam Putusan Pengadilan
Agama", tn Era Hukan, 2002, p. 76.
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among the Muslim scholars as it is claimed to have no basis in traditional

law, the demand is of course of atbttrary attitudes of judges, as it would

bring to a more heated debate among the Muslim schoiars'

F. Conclusion

This review of the debate on the family lawreforms in Indonesia

particutarly on the inheritance issues- the application of representation

of heirs and obligatory bequest-, demonstrates that the reforms have

employed ad hoc, incoherent apptoach. It has employed the principle

of. naslaba narsalaand a claim to /tihid (reinterpretation) not positively

rooted in Islamic values but negatively based on a lack of conflict with

any Qur'anic injunction and has pdoritized adatlaw: The lack of consis-

tency in methodology can be seen from the law itself. For example,

while the provision for orphaned grandchil&en's inheritance rights met

particular need, it disordered the established Islamic classical system of

inheritance. Here regardless of the sex of an orphaned grandchild of

the deceased, they now could deprive the collaterals @rothers and sis-

ters) of the deceased of their shares and add those shares to his or her

share.ss However, the deceased's own daughter would not exclude these

same collaterals.

Above all, having been debated among Muslim scholars as well as

Muslim judges the t'wo reforms fzce abasic problem. As Indonesia is a

countfy whose Muslim community has strongly encouraged Islamic

soufces, the methodology employed must express Islamic rationale. Thus,

as noted byJohn L. Esposito to review the Pakistani and Egyptian fe-

forms, "if reform is to be uuly accepted by the maionty of Muslims in

each country and if it is to produce a fule that is both comprehensive

and consistently developed, the reforms must be supported by a sys-

s5 Look at the example above in which the deceased leaves a daughter, a daughter

of a son and sister and which grants each the daughter and the daughter of a sont/2,

while sister gets nothing. Meanwhile according to classical Islamic system of inherit-

ancel/2goesto the daughte rand,l/6to the daughter of a son and the remaining (1/

3) goes to sister.
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tematic methodology whose Islamic roots can be demonstrated".s6 Al-
though claimed to be grounded on the Qur'anic texts, both reforms had
therefore failed to employ methodology that could expose their Islamic
character.

Therefore, one might think that the reforms introduced through
legislation and judicial decision in Indonesia had been needed. None-
theless, one must realizs that a reform cannot neglect the employment
of a systematic Islamic rarionale, as lacking it witl create serious prob-
Iems. First, it raises questions on the Islamic character of the laws and
the relationship of the reforms to the body of traditional law. Suond,
continuous debate and discontent would always appear after reforms.
Reforms would be often accused of being resulted from amisinterpre-
tation of text and or an interpretation of text that is vehemently made
as merely to meet the norm or the measure that has been designed be-
fore and has been subjectively setded on. Third,it brings Muslim judges
deviate from the recognized rule and exercise arbinary act of ,'tibil
fromwhich unceraintyin the legal transaction amongthe Muslim com-
munitywould rc^ppeu.

s6John L. Esposito, Vonen in Muslin Fani! Law,p. 107.
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