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-{bstrak

Perbedaan pendapat atau perbedaan keputusan dalam hukum Islam
:i antara ulama fiqh (ikhtilaf al-fuqaha) merupakan kebiasaan sejak masa awal.
Sahkan, ketika Nabi Muhammad, saw masih hidup, perbedaan itu telah
:erjadi. Yaitu, ketika sahabat Nabi terjadi perbedaan dalam memahami

i€rintah Nabi atau dalam memahamai teks al-Qur'an, Nabi dalambeberapa
--.a-i membiarkannya. Lri dipahami sebagai dibolehkannya terjadi perbedaan
-ndapat dalam menentukan hukum Islam sejak masa awal.

ikhtilaf al-fuqahfkemudian telah didiskusikan sejak masa sahabat dan
.;ga ditulis sejak masa yang sangat awal. Buku tentangikhtilaf al-fuqaha iuga
:ertambah terus. Dalam perkembangannya itu, saya mengelompokkan
:;Jsan, termasuk buku, mengenai ikhtilaf al-fuqaha- itu pada dua kelompok:
?erbama, saya sebut dengan polemical (model polemik) dan kedua descriptiae
:rodel deskriptif). Yang pertama (polemical) bertujuan untuk melemahkan

-ndapat pemikir atau ulama (madhhab yang lain). Dimuatnya pendapat
r:ang atau madhhab lain dengan maksud untuk menjelaskan kelemahan-
ielemahan yang ada untuk dikritik dan dilemahkan yang kemudian untuk
=engatakan bahwa pendapatnya sendirilah yang lebih kuat dan hebat. Yang
*edua, si penulis sekedar menguraikan apa adanya tentang aPa yang terjadi
=engenai perbedaan pendapat dalam penentuan hukum Islam itu. Si penulis
:Cak mempunyai target atau tujuan demi mengalahkan pendapat pemikir
-arn yang dikemukakan dan tidak pula demi menguatkan pendapatnya.
\amun semata-mata menginformasikan kepada pembaca aPa yang terjadi
::engenai perbedaan pendapat dalam penentuan hukum Islam itu. t

Menurut hemat saya, kini harus dilakukan studi ltritis dan serius
:-engenai ikhtilaf alfuqaha-.Bahkan akan lebih baik iikaikhtlkf al-fuqah{ ifii
=enjadi sebuah topik atau bahkan semacarn sub-disiplin'keilmuan yang
::bahas serius dan detail. Menurut hemat saya, kajian mengenai ikhtilaf al-
-i;aha- jauh lebih diperlukan dari pada kajian mengenai ryza'. Namun, kini
;:ng terjadi sebaliknya. ijmd dibahas banyak orang dan secara panjang lebar;
,eCangkan ikhtikf sediktt sekali dibahas oran g, apala$ yang bercirikan kajian
!,r:tis ini. Padahal, ijma' itu sudah tidak lagi realistik (kalau toh ada hanya
:elikit dan dalam batasan yang sangat prinsip), sementara Itu ikhtilaf sangat
*;aiistik dan akan selalu terjadi sampai dengan akhir nanti

Kajian ikhtilaf pada masa klasik itu dapat kita jadikan pelajaran untuk
:.asa kontemporer ini. Pelajaran ini meliputi sikap mental (znay of life) para
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ilmuwan muslim kontemporer, sehingga terjadi toleransi dalam kehidupan
pluralistik dalam hal berpendapat. Dan dalam waktu bersamaan, juga dapat
menjadi pelajaran dalam hal way of thinking, baik dalam hal metodologi
maupun lainnya. Oleh karena itu, dengan menjadikan contoh-contoh kajian
klasik kita membuat anologi untuk kasus-kasus kontemporer, seperti
masalah-masalah politik, dan kehidupan umat secara keseluruhan. Kita dapat
belajar dari para pemikir muslim klasik dalam membahas kasus-kasus yang
bermunculan di masa kini. Menurut hemat saya, bukan hanya yang berkaitan
dengan hukum dalam pengertian khusus seperti dalam ilmu hukum namun
sekaligus meliputi masalah-masalah sosial dan humaniora secara keseluruh-
an yang dalam tradisi Islam dapat masuk ke dalam pembahasan hukum
lslam.

any people are confused in understa4ding Islamic law, because
they think that Islamic law is identical with the shari'ah or even
the wahy (revelation) of God. Here is the poin! that, in fact, the

term Islamic law has never lost its intellectual character, since it has almost
always come out from the exercise of the jurisb (fuqaha'). At the same time, it
has never lost ib religious label in all cases. Because of its intellectual charac-
ter, Islamic law has never been free from differences. In other words, because
it is the product of the Muslim jurists, it can never been avoided from differ-
ences of opinion among them. In addition, a single Muslim jurist may have
more than one legal opinion on a single case. lndeed, this is phen we see the
essence of Islamic law, since a jurist may have different opinipns on the same
case, because of different places, times, and other circumstances which sur-
round him. When it is possible for a single jurist to have several different
judgments on a single case, it is more legitimate for several different jurists
to have different judgments among thern.

It is also true, that some of the essence of Islamic law comes directly
from the texts, either the Qur'an or the sunna of the Prophet. However, there
is still a room to have differences among the jurists when they interpret those
texts. In other words, Muslim jurists may have differences of interpretation
on a same single text. Finally, individual judgment of every jurist may have
strong inlluence on making ikhtilaf n Islamic law.

This paper will discuss ikhflq:r:.lslamic law, which comprises, at least,
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:s meaning, early discussion, and reasons. It is hoped that this discussion
'*ill be meaningful to be a lesson for contemporary characteristics. lndeed, it
'.r'ould teach us to take a lesson from the classical Muslim jurists whose lives
r.'ere still very close to the time of the Prophet: a lesson which is very impor-
:ant to be a foundation for both theoretical and empirical characteristics.

Ikhtila| Meaning and Theoretical Framwork
The words ikhtilaf and khilaf , which have the same roots, kh-l-f , in ety-

nological term have the same meaning. Each of them means "difference" or
"diversity" (mugh[yara) in any thing (saying, opinion, characteristic/ Prac-
jce, etc.)'

ln any dictionary, it also means dissimilarity, inconsistency, incompat-
:bi1ity, discordance, divergence, disagreement, contradiction, variation, and
'-mlikeness. Al-Agfahard gives an etymological definition, as follows:

Al-ikhtilaf arLd al-mttklnTafa denote that each thing is on path other than the path
of its counterpart, in state or in statement. Another of its meanings is'inequality';
thing which are not equal being certainly different and distinguished from one
another...As_ for l&ilaf, it means 'conflict' connoting the meaning of ikhtilaf and
exceeding it.2

In terminological term, some Muslim scholars distinguish between
:khtilaf and khilaf, for khila/ usually has a negative connotation. Al-Shafibi is
cne of the scholars who curs khilaf,because, according to him, "the disputant
Coes not pursue the will and pleasure of Allah."-

Considering ikhtilaf as a technical term, |oseph Schacht defines it as
'the differences of opinion amongst the authorities of religious'law, both
3€tween the several schools and within each of them."' The term ikhtilaT @it-
rerence, diversity) can be found in the alleged prophellic lpdrth'ikhtilaTu
tmmat{rahmatun" (Difference of opinion in'*y community is [a sign of] the
rounty of God), and hence views ikhtilaf positlely.- However, in some verses

.Taha Ja-bir al-'Alwarfi, Adab allkhtilaf fi'l-Islfm (Hemdon: TllT,7987\,22.'Ahmad 
Zaki Hamma d, Islamic law: Understanding luristic Diffuences (Indianapo'

.s: American Trust Publicanons, 1992), 15-16. Quoted from al-Raghib al-Asfahini, a/-
I.Iufradal (Beirut Dar al-Fikr, 1972),1.56.

"Al-Sheibi, al-Muwafoqal fiUgul al-Shar{a, ed. 'Abdallah Darraz (Beirufi Dar al-
\Ia'rifa, no date), IY 222.

Joseph Schacht, 'lkhb,leL Encyclopaedia of Islam (new ed.), III: 1061b.
"In his introduction to al-Tabaii's lkhtilaf al-Fuqahd,F. Kem quotes this alleged

;;Jilh without mentioning its chain of transmission. F. Kern, "Muqaddima," in al-Jabari,
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of the Qur'en, such as !0:93,1L: 1.L8, and 1.9: 37,u aswell as some hadilhs,
ikhtilnT is given a rather negative connotation. There are also some scholars
who have condemned ikhtilnT,among the great Andalusian jurist Ibn Hazm.'
Yet Ibn Hazm (d. 456/1065) himself produced his own opinions which dif-
fered from those of other jurists, thereby adding another ikhtit{among Mus-
lirn religious scholars.

h fqh (Islamic positive law), the term ikhtilff is quite common. Al-
though in early times the termfiqhcovered several ure", of religious knowl-
edge other than law (e.g.,kalfm,'ilm, and perhaps also zuhd [asceticism]), it
"never lost its intellectual character."6 concernittg the development of the
meaning of. "fiqh," Fazlur Rahman explains thatfiqh passed through at least
three stages" In the first stage, it meant'"understanding,,' which opposed
and simultaneously supplemented'ilm (learning), the "authoritative given,"
the Qur'in and the Prophetic sunnn.l\us fiqh here was used in order to
understand, and even to deduce, the "authoritative given,,; it was the ra,y,
the personal opinion of the jurists. whereas "'ilm" r'eferred to the process of
learning and also to its objective , fiqh rcfened only the process or activity of
understanding or deducing the "authoritative given." ln the second stage,
bofit'ilm andfqh referred to knowledge; thw there was an'ilm of religion as
well as afqh of religious matters. At this stage, whenfiqh was used in the
religious field, it still meant the entircty of religious thought, not only legal
thoughf and hence we could have a book by the title at-Fiqh ar-Akbar (the
Greater Fiqh), allegedly written by Abu F.Ianifa, which was devoted to theo-
logical issues, not legal ones. In the third stage,fqh meant "a structur€g dir-
cipline and ie resultantbody of knowledge." Al thi" stage,fiqhcame to inean

Ikhtilaf-al-FuqaW (Beirut: Dir al-Kutub al-'Ilmiyya, no date), 5. Many,r}rduslim authori
ties believe that this alleged hadilh is not authentic. See;,for example, Muhammad Nisir
al-Dnal-Albdni, silsilatal-Ahrsafihal-Da'tfawaal-Mawdu'a (Beirutal-Maktabal-Islami,
7972), l:7G78.

"Qur'an L0: 93 reads: 'And We verily did allot unto the Children of Israel a fixed
abode, and did provide them with good things; and they differed not until knowledge
came unto them' Lo! thy Lord will iudge between them on the Day of Resurrection con-
cerning that wherein they used to differ."

Qur'dn 11: 118 reads, "And if thy Lord had willed, He verily would have made
mankind one nation, yet they cease not differing."

Qur'an 79:37 reads, "The sects among them differ: but woe unto the disbelievers
from t\e meeting of an awfi:l Day."

ilbl Ha-21, al-IfipmfuguT al-,4hk[m (Cairo: Maiba'a al-Imtiyaz, 1978),y:94445.-Al-rmad 
Hasan, The Early Dnelopment of lshmic lurisprudati (Islamabad: Islamic

Research Institute 1988), 5.
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qi'-:r. positive law, a discipline which is a product of the work of thefaqilt
r-:=:. pl. fuqaha'), who claims to have independent thinking in order to in-

:Fret the shar{a, the revelatiorr.t l" other words, the meaning of the term
rni.nt l*-as gradually narrowed down to mean an exercise in legal issues. Lr
:s.-:ssing these issues, different opinions or rules were acceptable, since'-si,:ricl law was neither inflexible nor so rigidly applied in the early days
:r s-am, as one finds it in the later days,"'u and "different and even contra-
:rc:on'laws relating to many problems could be tolerated on the basis of
.ErEr.:rrent."^' lndeed, the great Maliki jurist al-sheFbi (d. 790/1,ggg) writes
iie:knowingtheplace of ikhtilaftraihsthejuriststoreachthelevel of ijtihad.'2'
l:c sere is an Arabic maxim "man lA-ya'rifu't-ikhtitala lam yashumma ra,ihhta"-tq^ ("fhe person who does not understand divergence in doctrine, has
:ce caught the true scent of ftqh).ls

Examples of ikhtilaf among the first generations of the Muslims fol-
*:{*-:ng the death of the Prophet can be seen through differences of the prac-
re of the caliphs and later in the existence of a number of ancient schools of
;ax- and soon thereafter of a number of formal madhahibbased on individual
r"esters. ln the ancient schools of law, ikhtilafbecame typical of jurists. How-
s,s. Schacht writes:

The ancient schools of law, on the one hand, accepted geographical differences of
doctrines as natural; on the other hand, they voiced strong obiections to disagree-
ment within each school,.an opinion which was mitigated by their acceptanie as
legitimate of different opinions if based on iditihaA.l4-

Although schacht elsewhere notes that "the opportunity for disagree-
: rt on questions of p;inciple arose only from the time of $ef,i and his
;-.s:ematic innovatiory"'- it is clear that differences of opinion 4pnong jurists
:r--;rred not only in matters of positive law, fiqh, but also in those of usul al-
-: that is, in "the doctrine of the 'principles' of Muslim jurisprudence....,"t

.f,azlur Rahman, lslam (Chicago: The University of Chicago ptess, 1979),701-2.

.,Ahmad flasan, Early, 13." tbid.. 13.'tet-SMtibi, 
al-Mtruafaqal,lY:160-62.A1-shaibi quotes statements of other schol-

;:, ::outlnoyqg tt"te importance of iWttilaf among Muslim jurists.-Noel 
J. Coulson, Conflicts and rmsions in-Isramic luisprudence (Chicago: The

- -,-.'esjty of Chicago Press,7969),21,.
..Joseph Schacht, "Ikhtiltt" 1061b.'"rbid.,1.06rb.
'Jou"ph 

Schacht, "Ugul," E. I. (first ed.), VIII: 1054b.
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br actuality, although there were indeed schools based on regions, individual
views still flowered and these often differed with each other in many cases
(as is the case of Abu $anifa ld.150/7671 and Ibn Abi Layla [d.1,48/7651),
and members of one school continued to have different opinions (as is the
case of Abu Hanifa, Abu Yusuf [d.182/795] and Muhammad b. al-Hasan al-
Shaybarfi [d. 189/805], all generally considered the main architects of the
Hanafi law)."

Since early Islamic times, ikhtilaf was not only practiced by jurists but
was also the subject of their discussion. Books on the topic came soon to be
written, beginning with Abu Yrisuf's al-Rndd'aliSiyar al-Awza'iand lkhtilaf
AbiHantla wa lbn Abilayla-, al-Shaybani's Kttib al-Ilujja 'ala Ahl al-Mndina,
and al-Shafit's several books on this subject (all were in the late 2ndl8th-
early 3rd/9th centuries). After the formation of the formal madhdhib, which
were based on individual masters, many books were also composed, such as
IkJttilaf al-'Ulama'of al-Marwait(d.294/9W-1,0),lkhtjlaf al-Fuqaha 'of al-Tabari
(d. 310/9?3), and lkhtilal al-Fuqaha' of al-Tahawi.'" lkhti@ also flowered in

fiqhbooks within single mailhhabs. Some of these books describe the reasons
for the differences of opinion among jurists, such as their interpretation of
some verses of the Qur'an or the sunnos, their recognition of some sunnas,
while others do not. But the final judgment was that all juristic differences
were amazingly valid and acceptable, and even considered Islamic and reli
gious.

, Al-Shafi'i is probably the first jurist who developed ikhtilaf theoreti-
cally." He divides 'ilm (legal knowledge) into trvo types.'" The first type of

l

ttln 
his article onfiqh,lgnazGoldziher writes that "the difference's in l"* between

these sects [Shi'ahs and fherijis] and the Sunnis are scarcely more ccihsiderable than
those of the different orthodox madhahib within Sunni Islam from one another." Goldziher,
"Fikh,","E. L (first ed.), III: 105a.'"F. 

Kern mentions many books on ikhtilal in his introduction to al-laba r1's lkhtiw
al-Fuqahn ';heisfollowedbyothereditorsof books onikktilaf inmentioning ikhtilafbooks.--I 

dwell on al-Shafi'i's theory of ikhtilaf in this writing because al-Shafi'i dis-
cussed the theory of ikhtilal at an early date; in addition, the essentials of the legal system
which then became the classical theory of Islamic law were created by al-Shaf i (Joseph
Schacht, The Origins of Muhammadan lurisprudence [Oxford: Clarendon Press, 1.953], 1);
the common culminating point of legal theory and technical legal thought was reached
by al-Shaf i (Schacht, Oigins,169). fthacht also states that "the consistent reference to
traditions from the Prophet as the decisive criterion was introduced only by ShafiS, fol-
lowing the activity of the traditionists" (Schacht, Origins,2lS).-Al-Shef 

i, al-Rim7a, ed. Ahmad Muhammad Shakir (Cairo: Mustafa 'l-Bebi 'l-

Halabi, 1940) (961,-975). The figures which I mention inside parentheses in this section
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f;d hrowledge is 'ilm al:fmma (the knowledge for the general public), of

ft rn sohr and mature Person should be ignorant. Examples of this

!';c r€ the obligation of the five daily Prayers, fasting during the month of

ir*45rr making the pilgrimage to the Sacred House, Payrng the zakal, and

rG Other examples are the prohibition of usury, adultery homicide, theft,

&-Lrry wine, and so forth. It is this type of knowledge which does not

# of error, interpretation or dispute (961-965). The second tyPe of ilm is

ib diH,rrssa (knowledge of the specialists). This knowledge consists of the

fir'rilAd duties and rules for which there exists neither a text of the Qur'in

w.sunna. Whenever asunnaexists in this case, it is of the kind of.akhbar aI-

hr (the sunnaswhich are reported by a few authorities)," not akhbar al-

n (rhe sunnas which are accepted by the gbneral public). This type of

bwledge is subject to different interpretations and to understanding by

D|l.ryy (g6Gn.In other words, whereas the knowledge of the general pub-

h does not permit of an error, interpretation of dispute, the knowledge of

sp6gialisb is subject to interpretaAon, qiy& (analogy), and even dispute,

I J which can produce ikhtil{. Although al-shafi'i ctittcizes,ikhtil$ and

pr6ll€s legal uniformity through sfictty analogical reasoning,- he appar-

dr- realizes that iklttilaf cawtot be avoided and that he can only minimize,

d abolish it. He saYs:

Ikhtitalisof two kinds: First, if there existsan explicit decision of Allah or a sunna

of the prophet or a consensus of the Muslims, no disagreement is allowed. Sec-

ond, on point" othut than those of the first, scholars must exert an iitihid (inde-

pendentludgment) in search of a suspicion (shubha) in one of those three sources.

he 
"oho 

it qi,Aifiua for exercising is entitled to hold the opinion which he finds

!ie, to paragraph numbers, not page numbers, of the_Rl'fjp. Herelhave benefited from

V"a.rd lSradiui's Islamic luispruf,ence (Shali'{s Rfia7a):'Translated lttith an Introduction,

\:.ls. old Appendices (Baltimore: Johns Hopkins Press, 1961)'- 
"rUulli Kfadduri rranslates al&bfr il-khiqga as "it is of the kind related by 1 f"y

r:r.orities'1 and irlorman Calder translates it as "of the reports of the specialists"'Schacht

oof^i* that the lerm kJnbar at-kha19a "is slightly wider than, although it largely-coin-

"3* 
-itf,, those commonly used for'isolateditraditions (ktuba r al-waftitl, khabar al-infiraV)"

Jgins, it, r,. S;. I agree with Schacht's explanation; and I translate it as the sunnas

',1-L 
"* 

reported byi few authorities, as opposed to the sunnas which are reported by
-frrrimous iuthoritils and are therefore aciepted by general public (kJubar al:[mma)'

3+"resortine to this translation, the "isolated naa*ns" are included rntheklubar al-k'hissa.-: - 
"N&f J. Coulson, A History of lslamic luisprudnce Ga!!91Sn: Edinburgh Uni-

-;ersity Press, i978), 60. See also al'Shdh'i, al'Llmm,YTlz 475. Al-Shafi'i quotes some verses

i trJq*'a" to disagree with differences when the arguments from-the Qur'In or the

i.n- * found. For lhis kind of difference, he quotes such verses as 3: 105.
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i-plted in the Qur'an, the sunna, or ijtihnV consensus. If a problem possibly has
two solutions, one who ocercises ijtiluTl may decide differently from others who
also do iitihaV, but this occurls only rarely-u

Thus, according to al-Shdfi'i, there are two kinds oI il,hti@, the first
of whictr is rejectred and the second is acceptable.to The first is the difference
of opinion which occurs in spite of the availability of explicit texts of the
Qur'en or the suflna, or the presence of a consensus (ijma-); the second is the
difference of opinion which results from the practice of ijtihad. For this latter
category, al-Shif i asserb that leamed men must seek the truth by ijtihfd,E
which may possibly produce different solutions, i.e., iklttilaf, among th"T;
selves. But, al-Shif i believes that this kind of ikhtilaf "occtts only rarely."'"
Although al-Shdfi'i employs strict analogical reasoning, qiyfs, he clearly re-
alizes that different thinkers may conclude differently in applying ijtihad to
the same case.

ALshefi'i further explains that the major structural features of the law
of prayeq, fasting pilgrimage, ztkfr, arrd so forth, are known to the general
public, yet their details are known only to the spicialists.Interpretation is a
draracteristic of the specialistr'knowledge, in which differences of opinion
are legitimatef ittherefore cannot be piacticed by the general publL Ttre
knowledge of the specialisb maybe employed by the general public, since it
depends upon the specialisb. Thus, as Calder states, "in every instance spe-
cialist knowledge affece and conditions general knowledge"; in other words,
"the knowledge of the specialists qualifies, conditions and judges the gen-
eral knowledge of the mass€s.'-

--AlsI'"fi'il.u'm,ed.Mal1mudMasaii(BeirutDaral.Kuhrba|:||miyya,|993),

Yfr:476. ,l
iS"" "tr" 

Ibfut.; al-Shah1, al-Rislla, paragraph numbers 7672-5:il-Al-Shefi'i 
meansby ijtihaVthe same as 7iyfs,'lwo names for one meaning." Al-

Shef i, al-Rixila, paragraph numbers 1324 and 1326. However, he separates the chapter
of qiyfs]tom that of ijtihail in his Rrs474.*Al-Shef 

i, al-Umm,Yn:476; al-Risr,la, paragraph numbers 7672,7674-75. In fact,
his daim that iftlrfilaloccurs only rarely should be questioned, since ikhtilal among the

iurisb has dominated legal theories and practices. Indeed, al-Shafi'i recognizes ikhtilal
on the ground that it occurred at the time of the Companions and was even supported by
Prophetic l.udfrh- Al-Shefi'i, al-Umm,W:477. At the same time, al-Shaf i also promotes
the unity of Islamic law by using a theory of a common body of transmitted had{Ihs
which go back to the Prophet.

;Al-Shef i, al-Rislla, paragraph numbers 961-975, 7401, 1,40547 .-Norman 
Calder, "Ikhtilnf and ljttu' rn Shafi'i's Risa7a," Studia lslamia 58 (1983):

69.
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Since isolatedhadLth belongs to the second, specialists'kind of knowl-
r{a rn which ijtihfd is practiced, al-Shafi'i's discussion of both ijtihad and
dred hndrth paves the way for creating ikhtilaf. Al-Shafi'i gives, as an ex-

ryie of ijtihnd that must be practiced, the case in which it is necessary for a

[d6e to choose a just man as a witness, when the evaluation of the witness's

ryrghtness is mixed. ln such a case, al-Shafi'i says, "lt is unavoidable that
should differ in their opinions (1405)," and thus "two judges may

t*r a decision for a single case, in which one of them accepts lthe testimony
{d riE witnessl while the other rejects it(L407).'According to al-Shafi'i, "this
r.en examplel of ikhtilaf, but each judge has fuUilled his duty" (1407):, He
br transmits al.udith, "If a judge makes a right decision through ijtihaTl,he
&di be doubly compensated; if he errs, he shall be compensated once" (1309).

For al-Shaf i, it is clear that "all decisions based onijtihfr are equally
nlid, and there should be, as far as possible, no talk of error." Calder thus
re dmt al-Shaf i "wishes to eliminate frcm the incidence of ilihtilal allserse
d error or sin"l while " a,variety of views is permissible and acceptable, para-
Juically all are rig!t1."-' The fact remains, however, that the phrase "kullu
mltalidin musfuun" (allmujtahids are correct) is not found in al-Shafi'i's writ-
ngs. This is not surprising, however, fol according to Calder, it actually
.serges in later generations, even though it is inspired by al-Shafit's think-
ng.- Calder also believes that the famous alleged tradition "il&tilnluummati
Tivnatrrn" was also first put into circulation by later generations." Schacht
i'"uther specifies the time frame for this circulation, saying that this alleged
Urth "had been formulated in the second century o{Jh" hijra, though it was
prt into the mouth of the Prophet only much later."" i

Ikhtilaf,rnfact,will existnotonlyinmatters of the secpnd tlpe of knowl-
odge, the 'ilm al-l,Jtfgga, (i.e. that which does not have any clear text in the

Qtrr 
'an or akhb& ' fmma),butalso, to a certain extmt, in the first type of knowl-

a.dge, the 'ilm al-'[mma, when understanding the plain text of the Qur'an and
r;(hful'imma becomes varied due to a variety in their interpretations.In ad-
dition, and as described above, the details of ilm al-'[mma belong to special-

1No.^utr Calder, "l]rltttlef,' 66.
!.nia., u.
"Normun Calder, "IkhHlat" 67. About this alleged hadilh, *hacht writes that it

cnginated from the Fiqh al-Akfur of Abu F.Ianifa (Schacht, "Ikhtilet" 1061b). However, I
:ould not find such statement in the Fr4h al-Alcbar See Abu $anifa, Kitab Fiqh al-Akbar
Heyde;abad : Da'ira al-Ma'arif al-'Uthminiyya, 1953).

"'Joseph Schacht, lntroduction to Islamic laut (Oxford: Clarendon Press, 1984), 57.
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isb, so thatikhtilaf among them is acceptable. For example, the prohibition of
theft belong;s to the first type of knowledge, so no disagreement among ju-
rists is permitted about it. The punishment for theft-the cutting off the thief 's

hand-is also agreed upon, according to the classical Muslim jurists, but
they disagree as to the value of stolen goods for which the hand of the thief
must be cut. According to Sufydn al-Thawri (d. L61/7n-78), the value of
stolen goods must be equivalent, at least, to ten dirhams or one dinar. Ac-
cording to al-Shdfi'i, Melik, al-Awz6'i (d.157 /n$, and AbtI Thawr (d.240/
854), it must be equivalent to one-fourth of a dindr or more. Ahmad b. flanbal
(d.247/855) says that it must be equivalent to three dirhams. And Ibn
Shubruma (d.1M/761) ald Ibn Abi Layh believe that it must be equivalent
to five dirhams or more.o" For contemporary issue, the essence of punish-
ment for ttreft, i. e. the cutting off the thief's hand, which was agreed upon
by the classical Muslim jurists would possibly be argued by contemporary
Muslim jurists. The reason is that only the prohibition of theft belongs to the
first type of knowledge, while the essence of the punishment, which may
range from the cutting off hand until other kinds of punishment, should
belong to the second type of knowledge. Another example of ikhtilaf among
jurists is the establishment of testimony which is a necessary lnstitution, ac-
cording to the fust type of knowledge; ib details, however, belong to the
second tlpe of knowledge, as in the instance of the wibress for a spouse.
According to al-Shafi'i, a husband or a wife can become a witness for each
other, but children and parents cannotbecome witnesses for each other. Abu
Hariifa, Abti Ytisuf, al-Shaybdrii, Ma[k, al-Awzd'i.,and al-Layth believe that
a husband or a wife carurot become a witress for his or her spouse. Accord-
ing to al-Ttrawri, a husband can becosre a witness for his fuife, but a wife
cannot become a witness for her husband.s .l

Political activity for Muslims can be an,bxample for ttie first and the
second types of knowledge. It might be agreed upon among the Muslim
jurists that the endeavor or even struggle to promote Islamic values belongs
to the first type of knowledge, while establishing a political party belongs to
the second type of knowledge. This is why not all Muslim scholars believe
in establishing a formal-Islamic political party.In fact, some of them do and

oMuhammad 
al-Marwazi, llihtilal al-'lllanw' ,ed. Subhi al-samarril (Beiruk.,Ahm

al-Kutq!, 198n, 221-22.-Al-la4awi,Ifrlrtitaf 
al-Fuqahd,ed. Mufammad Saghirgasan Ma,pumi (Islamabad:

Islamic Research Institute, 1971), 194-95.
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-'r'nre riers do not. The latter believe that in order to promote Islamic val-

iog., r(,e can be active in formal-Islamic political party and others can be
r ',e n any political partf, which is not necessarily formal-Islamic. This is

nm{ trlerl though the PAN (National Mandate Party) and the PKB (National

fl,ssr-..aerce Putty) are not officially using formal-Islamic bases, most con-

Gm5rrarr,' Muslim scholars can accePt them. Of course, some of them still

Urim.E *ose two political parties as being secular. They believe that because

dfinnse :criitical parties are not officially based on Islam, they cannot represent

bm- nor can promote Islamic values.

[xlr Discussions of lkhtilaf
t*ren Muslim jurists discuss the beginning of. ikhtilaf, they always

tlr:o the practice of Muslims at the time of the Prophet. Accordingto them,

tu Sophet himself in some cases legitimatedilhtilafor provided opportuni-

rc mr differences in judgment, since he gave instructions which could be

nryreted in more than one way or he validated two different actions with

Eg3nC to the same situation. Muslim jurists further believe that there was

r-cr etidence for ikhtilal immediately following the death of the Prophet.

.turm,f rr legal opinion occuned between one caliPh and another, among the

C:ruaniors (gal.wba), and, especially, among the Successors (tfulun) of the

i -r:anions. Furthermore, numerous differences<ven contradictions-

"rd . i n noted within the corpus of Prophetic lladrths which were a major

iiq-::e of legislation. When faced by such differences, Muslim scholars usu-

ai-, :ry' to harmonize the contradictory hadrths, saying, for example, that all

if :rem are acceptable but only one is recommended while the second is

r-:ssible and the third is obligatory, and so forth; they -ight plso say that

:il: j:fferenttpdrths come from different periods, and that the later one has

rrr:qated the former. Examples of iWttilaf among later generatieins can also

:\i s.et:l in the "ancient schools" of law which flourished in particular locali-

rrs lhe jurists within them produced the early corpus of Islamic law, but

frs --orpus was far from homogenous. And in the generation of the Succes-

;;lr-" -iere was an even greater boon for ikhtilaf<o much so that the masters

:r :.e formal, later schools refused to consider the opinions of the Successors
rs =-sfworthy sources of Islamic la*.'u Good examples of ilihtilnlwithin the

-!V" 
"." 

told that when al-Shif i discussed the Successors, he said, "they wCre
:,g---6 [*rinkers] and we are [also] figures lthinkersl (hum riiaTun un nallnu riialun).'
;i-r:: al-Dn al-Rdzi, Manaqib al-bnam al-Shnf i ed' Af,mad F.Iijazi al-Saqqa (Beirut Dar
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same region are those between Abu H.ardfa and Ibn Abi Layla, and between
Abu Harfrfa and two of his own disciples: Abu Yusuf and Muhammad b. al-
Hasan al-Shaybani, as was mentioned above. In sum, the proliferation of
sdrools of law in the first three centuries of Islam is itself the very evidence
for the existence of ikhtilaf.

khtilaf among Muslim jurisb occurred orally as well as in writing. The
former occurred directly in debate and indirectly through teaching; the later
emerged in records of letters and books. At the same time, the circles of the
gFand scholars developed into centers for their thought and later became the
centers of the schools which were attributed to their personal names: Abu
Ilarfrfa in Baghdnd, Sufyin al-Thawri in Bagra, Matk b. Anas in Medina, al-
Awzatin Syria, and al-Layth b. Sa'd in Egypt.

I,Ielik b. Anas and al-Layth exchanged letters on the question of com-
bining two prayers in one (jam') at the time of rain. Melik supported the
combination; al-Layth rejected it. Malik argued with al-Iayth on the author-
ity of a l.ndrthwhich, according to Malik, was fully practiced by the Compan-
ions and later by the Medinans. Al-Layth rejected Malik's view, arguing that
the Companion Mu'ddh b. ]abal in Spia did not practice the combination
because rain occurred more often in Syria than in Medina. "If the combina-
tion were very easy to do, the people of Syria would have almost always
combined prayers, since rain was very frequent in that atea," argued al-
I-ayth."

Since early times, Muslim jurists also wrote books onikJrtil$, one type
of which can be called polemical, whereas the other can be called descrip-
tive. The former are those which were written to support the authors' rcsPec-
tive opinions and the opinions of theirschoolsand to argue rigainstthe opin-

. r l

|  ."  ' l |

al-fi1,7993),456; Shah Wali Alleh al-Dlhlawi,Iluijat Allah abBaTigha (Caho: Da-r al-Turith,
7936),1:147. This statement was also attributed to Abri $anifa; see Ibn 'Abd al-Barr, aI-
Intiqd f Faldil al-ThalaTha al-A'imtna al-Fuqahf MnTik wa al-Shaft iwa Abu-flanfa (Cairo:
Maktaba al-Qudsi 1350 A. H),1.M. Further information abouril&tilaf at this time can be
seen in al-Shih'i,,al-Umm,WI:246,25042;al-Dihlawi, flujlt,l:744-52; AbiZ-ahra,Ta'rtkh
al-MndlEhib al-Islimiyya (Cairo: Ddr al-Fikr alJArabi, no date), ll:.73-77.

-Their 
letters are in lbn alQayyim, (I[m al-Muwaqqi'in'an Rnbb aI:Alamin, ed.

'Abd al-Rahman al-Wakil (Cairo: Da-r al-Kutub al-$aditha, 1969), III: 707'14.Ibn al-

Qayyim cites as the source of these letters AbrI Yrlsuf Ya'qu-b b. Sufyan al-Fasawi in his
Ktah al-Ta'riffit However, scholars, like Allmad Hasan, do not take that into consider-
ation, since "the letter is not traceable in any early sources," writes $asan in Eatly, 79'20
(also n. 19).
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:onsof others.Examplesof theseare al-Rnild'alaSiyaral-Aznzdft of AbuYusuf,
rt t ab at-Huj j a' ata- Ail al*Indina of al-Shaybdni,* and al-Rndd' al[ Muhammad
:. al-Hasan of al-Shafi'i."' On every topic of discussion nhis abRadd'ala Siyar
;lAwza'C Abu Yusuf first states Abu Hanifa's opinion and then cites al-
-{wza'i's opinion and argument against it. Abu Yusuf then rejects al-Awzd'i's
opinion with detailed counterarguments. Abu Yu,sJf always uses a counter-
qadrth b reject al-Awzd1's argument from l.ndrth.'" Similarly, tnhis Kitab aI-
Hujja'aIa-AhI al-Madina, al-Shaybarfi starts with the opinion of Abri Ffanifa
on every topic of discussion. He then states the Medinese's opinion, which
rnostly contradicts Abu l{anifa's. Finally al-Shaybarfr rejects the argument of
the Medinese, especially Malik, in more detailed argumentation. For example,
when al- Shaybani discusses "who is more appropriate to give a little female
orphan in marriage: her grandfather or her brother?" he starts with Abu
Hanifa's opinion that he is her grandfather. He adds that Abd Ijanifa is also
reported to have said that there is no legal consequence to those who receive
a recorunendation about marriage, dead though they mightbe. Furthermore,
Abu Harfrfa said that marriage basically belongs to guardians and the most
appropriate persons to give a little female orphan in marriage are her father,
then her grandfather, and finally her brother. In contrast, the Medinese be-
iieve that the orphan's brother is more appropriate than her grandfather to
give her in marriage, and the one who receives a recommendation about
marriage from her father is more appropriate than her brother to grve her in
marriage. After al-Shaybarfr presents both opposing opinions, hegives a long
argument in support of Abu Harfrfa and against the Medinese."' This is an
example of his argument against the Medine* (al-Ilujja'ala-AhI al-Mndinn).
Inhts al-Radd'alf Muhammad b. al-Hasan al-Sluybani d-Shafi1 as a defender
of the Medinese, r"j":F Abu lfanifa's opinion, which is supported by al-
Shaybarii's argument. 

--

ttebu 
Yusut c l-Rafut'ata Siyar al-Awza'i ed,. Abu 'l-Wafa' al-Afghani (Heyderabad:

taina l$ra' al-Ma'arif al-Nu'miniyya, no date).'-Mu\ammad 
b. al-Hasan al-Shaybfni, Kitab al-Hujja'ala Ahl al-Madina

(Heyde$abad: Maiba'a al-Ma'arif al-Sharqiyya, 1968).-^This 
treatise is in al-Umm, VII: 501-543.tA 

serious study is needed to examine the authenticity of al-Awzat's and Abu
Yusuf's hadfrhs.

]]At-SnayUani, al-Hujja, lll: 723-4.*In 
fact, we also find a few cases in which al-Sha-f i's final judgment agrees with

that of Abu $anifa, such as whether the blood money of women is half that of men,
which is Abu Hanifa's opinion, or whether it is worth up to two-thirds that of men,
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l*{arry fiqh books, which have in-depth diicussions of legal issues, in-
clude the different opinions of the jurists of other schools, too. The authors
usually want to shengthen their positions by weakening those other opin-
ions. For example, in his al-Hiilfya, al-Marghinarfr cites al-Shafi,i,s opinion
on accepting the testimony of those who sufferedllndd punishments because
of qadhf (accusation of fomication) after their repentance; he then rejecb al-
shif i's opinion with an argument. Al-shefi'i accepb that testimony based
on the general meaning of the Qur'anic verse 24: s illa'l-tailhina tahrf (save
those who afterward repent). According to him, the verse means that the
testimony of those who have already repented is accepted only as an excep-
tion to the general rule of rejecting the testimony of those who accuse honor-
able women'of fomication. However, al-Margtrlndni writes that the verse
that al-Shifit uses in his argument must refer only to the previous verse, ara
uwil,a hum al-fsiqun (they indeed are evildoers). The meaning of the two
verces (24: rt-S) is:

And thory who accuse honorable women but bri4g not four witnesses, scourge
them (with) eighty stripes and never (afterward) aciept their testimony. Ttrey ii-
deed are evildoers. Save thme who afterward repent and make amends. (For such)
lo! Allah is Forgiving, Merciful.

In other words, 
"lly 

ttu testimony of repentants of fsq,not of l.ndd punish-
ment, is accepted.--

Resenting the opinions of other jurists, especially those of other sdrools,
occurs commonly ̂ fqh books of all sc-hools. But it also occurs within single
schools, and not only within the Hanafi school, which almost always \as the
thrce different opinions of Abf Hariifa, Abu Y.usuf, and Mqhammad b. al-
H.asan al-shaybini. For example, although Malik accepb the testimony of
children about injury only under some conditions (that they have not been
separated from the scene of the incident, that'they must be boys, and no
adult men are among them), some Maliki jurists allow the testimony of girls,
and some other Miliki iurists accept the testimony of children about mur-
der.t Furthennore, in his al-Iilnjmrt f slurfi al-Muhnithithnb, al-Nawawi (d.

which is_the opinion of the Medinese, who defended their opinion as a sunna. However,
al-Shefi'i questions the existmce of that alleged sznna because he does not find it truly
authen$c. AI-Shef i, al-Umm, VII:51G11.

"Al-Marghindni, al-Hiiliyfsharfi Bidaya al-Mubtaili'(caird Mustaft'l-Bebi'l-
Halabi,-po date), III: 122.-Sa1nrin, 

Min al-Mudawtnna ol-Kubrf(Cairo: al-Maiba,a al-Khayriyya, 1906), IV:
u.
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A. Qodri Azizy,lurtsfic Affomces $klrtilan in Islnmic law:

676/9n) cites several differences among the Shifit jurists on a single case;
and in many cases, their differences went in opposite directions. However,I
do not consider these books polemical, since their main focus is neither to
debate nor to write theoretically about ikhti$.

The descriptive books of ikhtilaf are those which merely state differ-
ences of opinion among the jurists and.only occasionally betray the opinions
of their respective authors, like the Bidaya al-Mujtahif" of lbn Rushd (d. 595 /
1198). The authors of this type of ikhtil$books do not focus on rejecting the
opinion or argument of other jurists, but rather present ikJttikk among the
iurists descriptively. The main focus there is to inform the readers about dif-
ferences of juridical opinion on the various topics that they discuss. This
tvpe of books is also attested within a single school, when the authors de-
scribe differences of opinion among the jurists of their school. Al-Tahawi's
fkhtilaT al-Fuqaiw" is basically descriptive; yet al-Tahawi often polemically
defends his opinion or the opinion of his authorities.

The ikktitaf books of al-Marwazi, of. al-fabari,ot as well as that of al-
Ja\awi, utilize similar methods. Although the contents of these three books
are different, within each chapter and sub-chapter the varying opinions of
the jurists are cited. What makes these three books similar is that their
respective authors include their own opinions (albeitwith differences in em-
chasis), but not always on every topic under discussion. [r his Ta'sl3 nl-Na7nr,n'
al-Dabbusi (d.430/1,A38) uses a different method. He offers general legal
rules or maxims which he calls agls; he formulates basic differences in the
,:s/s (root, basic rule), and then cites some examples for each of them. Al-
Dabbtisi formulates the asl of differences among Abu IJanifa, Abu Yusuf
and al-Shaybani, and between the Hanafu and the jurists outside of the Hanafi
schools. For example, in this book, al-Dabbusi dedicates d chapter to discuss
:hre asl of differences between the Hanafis and Malik, sa)ryig that the Hanafis
case their legal decisions on hndrth, whereas Melik bases his legal decision

ntlbn 
Rushd, Bidiya al-Mujtahid wa Nihiya al-Muqtagid,2 vols. (Cairo: al-Kulliyyat

ai-Azhariyya, 1966). Books onikhtilaf arecited in the editor's "Introduction" to al-Taf,awi's
khtilaf al-Fuqaha' and. in Kern's "Introduction" to al-Tabari's lkhtilaf al-Fuqaha' as well
see next note).*Al-Ta'bari, 

Ikktilaf al-Fuqaha', ed' Frederick Kem; and another volume edited by'oseph 
Schacht.

'Llbaydallah b. 'Umar al-Dabbusl, Ta'sis al-Nnznr (Cairo: Maiba'a al-Imam, no
late) .

.7|-lami'ah, Vol. 39 Number 2 July - December 2001 277



onqiyasl This is very interesting, since, according to most scholars, the t{anafi
school is usually judged as to belong to the ohl al-ra'y; whereas the Malikj
school belongs to the ahl al-hadith. Thus al-Dabbusl's explanation seems to
contradict with the opinion of the majority of the fuqaha'; however, he gives
an argument and examples.

Books on ikhtilal continued to be written by Muslim scholars until re-
cently. whereas many of them have described the differences of opinion
among the various schools of law, none of them has analyzed an individual
authority onikhtikf. As I mentioned above, ikhtiw,in fact, should be a topic
of independent study which may uee many different approaches, such as
phenomenological or hermeneutic. The categorization of polemical and de-
scriptive in analyzingikktilaT has not been developed as a field of study
either. This is a challenge for further academic exercise.

when ikhtW is compared to ijma', in fact, the reality of ikhtitaf is more
often than that of ijna'.lJnfortunately, writings onikhtilaf ismuch less than
those of ijmd.T,ltis also rcminds us to think more about studying ikhtilaf as a
field of scholarly study.

The Reasons for lkhtilaT
Muslim scholars believe that when the Prophet was still alive, any dis-

agreement among the companions always went back to him. He was the
ultimate authority whose decisions were always accepted by Muslim society
at that time, although some of the decisions recognized all differences of
opinion (ikhfikn among the Companions. This situation was not found after
the death of the Prophef so that there occurred ikJrtiklnwhich the Compan-
ions kept their own varying opinions. The Companions hail some ikhtilals
among themselves not only because no ultimate decision coqld be made by
the Prophet, but also becawe many situations arose (such as.the 

"*"rg"n."of new legal problems), which had not obtained at the time of the prophet.
The companions also spread into many regions in which they faced new
legal problems resulting from the impact of local customs or from the devel-
opment of society, and they had to find Islamic solutions for them. of course,
they could not always find the answers to those problems in the eur'in and
in the sunna of the Prophet. Exercising iitilud, ttrus, was wide open to the
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Companions and to the next generation as well.
The new legal problems and new customs that the Companions faced

became more complex at the time of the Successors and even more so at the
time of the late Successors (tabi'{tab{in).The more distant in time from the
death of the Prophet, the more complex were the legal problems which con-
rronted the scholars. According to Muslim scholars, since the text of the

Qur'dn at their time was exactly the same as itwas at the time of the Prophet,
interpretations of it had to be developed; and likewise for the sunna of the
Prophet. Therefore, the way to understand and interpret the Qur'an and the
sunna was discussed and eventually founded. New sources were discussed
and even debated, and other influences for making legal decisions were also
argued. Therefore, ikhtila\s among the jurisb occurred, not only among those
who lived in different regions and localities, but also among those who lived
in the same locality.Ikhtilaf among the jurists, in a further development also
happened among different schools (madhlubs\ and also within single schools.
When the jurists exercised ijtihad, most of their results would be products
reflective of. ikhtilaf among themselves.--

I will discuss three reasons fot ikhtital among Muslim jurists:s
The first is the text (nagp). &'tme il,JttilS among the jurists happens be-

cause of the text of either ttre Qur'an or the sunnn of the Prophet.
(1) The Qur'an. While all Muslim iurists agree on the exact text of the

Qur'in, they sometimes disagree about understanding it. In other words,
the same verses of the Qur'dn sometimes have different meanings according
to different jurists. We find many examples of ikhtil"af among the jurists be-
cause of the way each of them interpreted the texts of the Qirr'an. An ex-
ample is Qur'dn 5: 106: aw akluranimin ghayrihtm (or ltrro] others from other

l L i ,

n'Farlr.rr 
Rahman, Islam,77; al-Shifi'i, al-llmm,Yll:475-76.We are told, as Yrisuf

Mrisi quotes from al-Shahrasta=ni's al-Milal wa al-Ni\al, that Abu Llanifa, when he found
the opinions of othert said "For him what he thought and for us what we are thinking."
Yusuf Musa, al-Madkhal li-Dira* al-Fiqh al-lsldmi(Cairo: Ddr al-Fikr al-'Arabi, 1953r,142.
This consequence of exercising ijtihail diflers from the view of Muhammad al-$ajwi,
who tries to convince us that facilitating the qualifications for exercising ijtihdl would
make less ikhtilal. Muhammad al-Hajwi, al-Fib al-SamifTa'rikh al-Fiqh al-Islfmi(Medina:
al-Mak$rba al-'Ilmiyya, 1977), l{: 447.*Al-She$bi 

mentions eight reasons for iWiilaf among Muslim jurists, which, ex-
cept for the sixth, all go back ti the texts of the Qur'in 

"t--d 
tlte sunna of the Prophet.

Moreoveq, the sixth is about the concept of ijtthaV and qiyas. Al-She$bi, al-Muwafaqal,fY:,
2L1-14.
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than you), which al-lahawi discusses in his khtilaf al-Fuqaln,.tt AllMuslim
jurists accept the exact text of this verse, but they have different opinions on
how it should be understood, and that affects the legal judgment to be de-
rived from it. Ibn Sirin and Sa'id b. Jubap think that "ghayriknm---other than
you" in this verse means those who are from the same religion, i.e., other
Muslim brothers. Al-Hasan ftinks that the verse means other people in gen-
eral. According to lbriliim, it means those from other religions. These differ-
ences result in two opposite legal opinions on the testimony of a dhimmi
about the testament of a joumeying Muslim: (a) the testimony is unlawful or
rejected in the opinion of the ganafi authorities, al-Shifi'i and Malik, and (b)
the testimony is lawful or accepted in the opinion of Ibn Abi Layla, al-Awzdi,
and probably al-Tahawi. We can find many examples for this reason, even
from the very small ttring until the very serious one in Islamic law: from the
case of ablution until the case of war and political activities. And also this is
why many different madhhabs had been established, even though the imam
or the founder of the madhhab originally did not mean to do it.

The jurisb often have ikJttilaf among themselves because of their di-
vergent understanding of the same texts of the Qur'in. Sometimes their dif-
ferences were an extension of the differences among the Companions.utNot
only does thett ikhtilafin understanding the Qur'an influence their methods
for intelpreting the Qur'an, but those different methods simultaneously cause
furttrer ikhtiw. For this purpose, trrc jurists developed specific terms for un-
derstanding the literal meaning of the Qur'en, such as 'ainm (genenl),kh&s
(special), muthq (;uuresfrcted) muqayyad (restricd), l.uqQa (rcal), mnjfz(meta-
phorical), and so on.-- When Muslim judsb theorize about these terme dif-
fer,ently, they always produce ikhtilqntheir opinions. Avery ilnportant thing
we should note here is the ikhtilafwhich is originally based oh the opinions
of the Companions. In other words, some Companions had already differed
in understanding some texts of the Qur'in, then the jurists in the next gen-
eration and in the succeeding generations followed suit. For example, we
are told about Abu Harfrfa's own statement that he based hrs ijfihnd on the
Qur'dn and the sunnn of the Prophe! if he could not find any argument from
both of them, "he picked the opinion of any Companion which he wanted

tlet-1"1a*'i, nahtitaf , tgt-g2.
--See Ahmad flasan, Early,17.oFo. 

" 
discussion of thei terms, see'Abdallih'Abd al-Muhsin al-Tqrki, AsbaD

Ilhtilaf al-Fuqaha'(cairo: Maiba'a al-sa'ida, 7974).1will not discuss these terms here.
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A. Qodri Azuy,luistic Differences (Ikhtilafl in Islamic lnut:

and ignored the opinions which he did not want."* The question is why
some jurists picked the opinions of certain Companions and other jurists
picked the opinions of_others. Here, I think, might be an area for phenom-
enological judgments,"" which have not been developed so far by classical
as well as modern Muslim jurists properly.

The jurists' varying intelpretations of Qur'anic texts led them to inter-
pret them differently, thereby grving rise to the problem of their detailed
meanings. This problem can be formulated as "the validity of the texb of the

Qur'an are all agreed upon among Muslim jurists; however, their detailed
meanings are possibly in disagreement among them." Of course, this for-
mula will differ from that of the sunna.

(2) The sunna or the l.udeh of the Prophet. Al-Shefit, as I noted earlier,
categorizes sunna into two kinds, akhbar al-'frnma (the sunnns which are ac-
cepted by the general public) and aHfta7 al-Lhagga (the sunnas which are re-
ported by a few authorities). The first is believed to be accepted by all Mus-
lim jurists; but, as in the case of thg Qur'drL problems may arise with regard
to detailed meaning, leading to the jurists having ikhtiw. The second may
have been one cause of the development of many differences among jurists.
Some jurists accept the existence of a certain sunna because it fulfills their
requirements for an acceptable sunna, while others reject it because it is, ac-
cording to them, weak. An example is couched in a story in which Abti flarfifa,
Ibn Abi Layla, and Ibn Shubruma give three different oPinions in answer to
a single question which was asked by the same person, and each of them
produces al.udfrh with full a chain of transmission which go back all the way
to the Prophet. According to a report narrated by'Abd al-Samad b.'Abd al-
Warith- on his grandfather's authority, "When l (i.e.,'Ald al-Samad's grand-

, i  i

*Ibt 'Abd al-Barr, al-lntiqa',143; Ibn al-Qayyim, (I[m, lY 158; Yusuf Mrlsi,
Madkhol,1.43.

"I quote the comment of Goldziher about the methods of the Muslim iurists: "Let
it suffice for us as historians of Islam, to observe that the great majority of the schools of
Iaw have in many cases availed themselves of the free exercise of such hermeneutics, to
the end that life in the spirit of the law might be brought into line with actual ways of
society, and that the narrow law of Mecca and Medina might be adapted to larger cir-
omstances; for as foreign lands were conquered and radically different ways of life
encountered, requirements arose that the letter of the law could not easily accomme
date." lgnaz Goldziher, Introduction to Islamic Theology anil l-aw, trans. Andras and Ruth
Hamor!- (Princeton: Princeton University Press, 1981), 62.

"'Abd al-Samad b.'Abd al-WErith b. Sa'id b. Dhakwdn al-Tamimi al-'Anbari trans-
mittedl.udfths from several authorities. He was judged as a trustworthy person. He died
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father) went to Mecca, I met AbrI Hanifa, Ibn Abi Layla, and Ibn shubruma.
when I met Abu Hariifa, I asked him, 'what is your opinion about a man
whosells something for which he makes a condition?' Abfi $anifa answered,'Both the sale and the condition are null and void.' when I met Ibn Abi I-ayla,
I asked him the same question that I asked Abu Hanifa, and he answered,'The sale is pernrissible, but the condition is null and void.'when I met Ibn
shubruma, I also asked him the same question that I asked Abu Hanifa, and
he answered, 'Both the sale and the condition are permissible., Then I said,'May God be praised (subhan Allah)! Thrce iurisb of Kufa differ among them-
selves on a single case!'I therr came to Abri F.ranifa and told hfun about the
opinions of Ibn Abi Layla and lbn shubruma. Abu gafrfa said, ,I do not
know what they said. 'Amr b. shd'ayb transmitted to me on the authority of
his father on the authority of his grandfather that the Messenger of God
forbade a sale with a condition.'I then came to Ibn Abi Lavl6 and told him
about the opinions of Abu Hanifa and Ibn shubruma. Ibn Abi Layld said, ,I
do not know what they said. Hishim b. 'urwa hansmitted to me on the
authority of his father on the authority of 'A'isha that the prophet said [to''A'ishal, "Buy [the slave girl] Barira and make a condition that clientage
belon6;s to the sellers; indeed, dientage belongs only to those who liberate.,,
Thus, the Prophet permitted the sale and nullified the condition.,I then came
to Ibn shubruma and told him about the opinions of AbtlHanifa and Ibn
Abi layln. Ibn shubruma said, 'I do not know what they said. Mas'rld b.
Hakim transmitbd to me on the authority of Ma\arib b. Dthar on the au-
thority of fabir b. 'Abddlih who said, "The Messenger of God bought a preg-
nant she'camel frsm me and I made a condition that ib baby would be mine.
He allowed both the sale and the condition."v firerefor", tft position of this
kind of sunru (most of it) is as al-shifit explained aboutvilm al-klnllga, in
which ikhtiw is legitimate: both its existence and interprethtion make it a
subject of disagreement among jurists. The sunnn which is belongs to'ilm al-
khapw has the same status as what we call \adith alnTt,wrichaccording to
the scholars of hadith is considered as zanni(hypothetical). Tfie notion of
znnnitheory can make some problems, because the hypothetical one pro.
duces the exact one. It is, acfually, hard to understand for common cases,
other than hadith alhfd.l\e sunna or hadith as the cause or reason for devel-

i!2w7 /821-2. Ibn F.Iajar al-'Asqaldni, Tafuthib al-Tahdhib (Beirur Dir gidir, 1325 A. H.),
Yl:.3274.oalsnaibi 

at-Mutnfaqat, IV: 23G31.
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oping differences of opinion can be seen on many different examples of any

activity. Whether a woman can be a President is a crucial case which origi-

nally comes from the hadith ahad, even though the Qur'an already gave an

example of queen Bilqis who had a Sreat Power at her time.

The second reason tor ikhtitaf is the sources of law other than the Qur'an
and the sun na.11'eQur'6n and the sunnaare very limited, but-the cases which
',he law must have an answer for have continually gro*n.- Ikhtilaf, then,

appears not only on how to apply the texts of the Qur'dn and the sunna of

the Prophet, but also on how to find sources (adilla) other than the Qur'an
and the stlnna of the Prophet. The jurists thus identify and discuss such new

sources as istihsfn (preference), maslaha (public interest), istigllab ("the pre-

sumption that a state of affairs known to exist in the past continues to exist

untit the contrary is established"u'), and custom. When they differ in deter-

mining sources, there is more chance that their conclusions also differ. The

iurists also differ in determining and using the valid methods to understand

the texts and the other sources. Here again, the methodological differences

occur not only between one school and another, but also within a single school;

conversely, eclecticism among jurists from different schools may also occur'

The development of various methodologies in Islamic law has, in fact, been

open to almost every jurist to discuss, reject, and adopt.o

The third reason for ikhtilaf, especially for the ancient schools of law, is

that jurists lived in different localities, so that jurists from the same school

may differ because they reside in different cities. The main point here is that

the customs of new places may influence jurists and cause them make legal

decisions which are different from their earlier decisions.ln lddition, those

who live in the same locality may very well also haVe ikhtilnk among them-

selves. Furthermore, not only may different jurists. decide legal problems

differently, but also a single jurist may change his forrner opinion because he

*Books 
on usrr| al-fiqh almost always talk about the limitations of the revelation

and the continuously growing new cases. See, for example, Ibn alQayyim , llim,l: 289'

92.
lCoulson, AHistory,92.
*Schacht, 'Tak[d,'; E.L (firsted'), VIIL 530b; Coulsory AHbtory,90. Quoted from

al-shaybani's Muwatta and al-shifi'i's Kitab lkhtilaT Mllik-wa al-shaft c fthacht writes

that "shaibani takes over a kadition from Malik and puts his own systematic reasoning

beside it. Shaf i adopts Shaibani's reasoning and finds a justification for it in the very

wording of Malik's Ladition; this was originally meant.to-express-the Medinese doc-

trine, bit Shafi'i succeeds in tuming it into an argument in favour of his own"' Schacht,

Origins,3M.
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has moved to a different place.tt
There are other factors which support those reasons:
First, after the death of the Prophe! the Companions spread out to

new locations. This spread continued in the next generations. The scholars
established centers of leaming in every location. They develbped their own
opinions to solve the problems they faced with according to Islamic law, and
those opinions often differed from those of the jurists in other centers. There-
fore, Islamic law developed differently in different centers. By this process,
ikhtilnf among the jurists became diffused throughout the centers of different
regions.* Of course, the main reasons for the difference noted here are those
which I discussed above.

Secondly,it was very common for scholars to debate with each other;*
sometimes public debates were also organized and sponsored by the gov-
emment. When the jurists encounter€d their opponents, theywould not only
defend their opinions but also disprove those of their opponents. Debate
was a dangerous game because the losers would lose their reputation before

utlbn 
alQayyim, who is considered a strict follower of the lanbali school, i.e., the

people of l.ufrth, accepts the notion of different opinions caused by different places and
times. In his monumental book, I lim nl-Muunqqi'in 'an Rnbb al:Alamin, he allocates an
entire chapter to "Changing and Differing on a Fatwa Because of Changing Timeq Places,
Conditions, Intention, and Cwtoms." Ibn al-Qayyim, llim, trI: 5 ff. We are also told
abouttwodifferentsetsof opinionof al-Shaf ihimself,i.e.,the qawlqafrm (hisopinions
when he lived in the $ijaz and 'Iri'q) and qautl jafril (his opinions after he lived in Egypt).
Almost all of his opinions of qawl jafiil differ from thor- of qawl qailim, except for twenty
cases, as al-Juwayni has noted; see Al-Nawawi, al-Mnjmu' fi Sharft al-Muhadhdhab (Cairo:
Ma:iba'a al-'As.ima, 1965),1:108. In al-!a\awi's lk&tilaf al-Fuqahi' , different places do not
appear as a cause of ifutilif among Muslim jurists; thus, we see iWilnfs among the 'Iriqi

jurisb themselves: Abi Hanlfa, Abu Yusuf, Mufa,mmad b. al-tIab?n al-Shaybini, Ibn
Abi Layla, Ibn Shubruma, Zufar, Abu Thawr, Sufy{n al-Thawri, 'Uthmin al-BatE, and
others.oMost 

Muslim scholars and writers, such as Muf,ammad Yrlsuf Musa, believe
thatikhtilif amongMuslimiuristswascausedby three factors: (1) the spread of the 'ulann'

into many different cities or regions; (2) different stands between lhe ahl al-hafrth (the
supporters of the fiaifrth) and ahl al-ra'y (&te supporters of free thinking); (3) differences
in receiving lhe sunna of the Prophet among the 'ularu'. Muhammad Yisuf Mrisd,
MulnQarat fi Ta'filih al-Fiqh al-lslitfi (Cairo: Dir al-Kita-b al-'Arabi, 1955), trr 1G12. Sheh
Wali Allah al-Dihlawi explains several consequences based on the differences on receiv-
ing'and understanding-the sunna of the Prophet. From his explanation, it seems that
most of ifuflnk have gone back to the sunna of the Prophet because of differences on
i"dgug some $rnrurs, on receiving them, on interpreting them, and so on. Al-Dihlawi,
Hujjat,\14+47.*Al-Dhlawi, 

Hujjat, l: 753.
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'Jre public, whereas that of the wirurers would immediately go up. ln this
game/ people would always defend their own opinions regardless of whether
or not their opinions were really correct or accurate. As a result, ikktitaf be-
;ame diffused in society.

* Thirdly, every great jurist had many students who followed his opin-
-on.-' These students usually compiled or abridged the sayings and teach-
ngs of their masters and spread them to other people in many areas. It is
rue that some of those sfudents also developed their masters' teachings and
even sometimes departed from them, but they still considered themselves
:he followers of their masters. Many students were fanatics for their mas-
ters' opinions and upheld them against the opinions of other jurists. Fur-
:lrermore, the madhhab continued to survive and was diffused to different
places.* consequently, the ikhtilaf automatically became widespread, too.

To recapitulate, the subject-matter of Islamic raw mostly belongs to the
area of reliable differences, since very few matters of Islamic law are consid-
ered so essential in Islamic doctrines that all jurists agree upon them: These
doctrines, according to al-shafi'i, belong to the category of first knowledge,'ilm al:amma. Most of the subject-matter of Islamic law belongs to the second
rype of knowledge,'ilm al-khissa, about which scholars have a right to differ
among themselves; ikhtilaf, thus, among the jurists is legitimate and accept-
able. Consider, for example, the doctrine of testimony (shahada).In the minds
of Muslim jurists, the idea of testimony itself belongs to the first type of
knowledge, 'ilm al:fmma, and all jurists agree upon its existence. However,
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'It 
is possible that many great jurists themselves forbade dheir studmts and other

pmp]e jo follow their opinion, as al-shdf i did when he was Alive, but their studenb
still followed them, developed their doctrines, 4nd bound therhselrres to them. In his
Mukhtasar, al-Muzanj starts with a statement as follows: ,,I compose this book as an
extract from al-Shafil's doctrine and from the implications of his opitrior,, for the benefit
of those -.19.t1y desire i!.in spite of his prohibition t9 anybody io follow him or any-
cody else." Al-Muzani, MuHttawr, in aI-l)mm,IX: 3. All of the biographical dictionaries,
which include al-Shafi'i's biography, mention that al-Shaf i declirei that his doctrine
l'rjrl *d.\tr_writings_should not be athibuted to him. see, for example,3r-nay[aqi,
Manaqib al-shafi? -(Cairo _Dir al-Turath, l97L), r 173-4 al-Naw awi, al-Majmu; ,1 ]04h1 ;l'?fig, aLwaf bi'I-wafaylt, ed. sven Dedering (Istanbur Maiba'a wizara al-Ma,arif ,1949),
fr: L75.,_o'These 

students and followers who abridged, codified, and spread the doctrines
of their great masters, pl"y9{ very important roles in the developmlnt of rhe madhhab.
Because of the lack of these kinds of students, too, some madhhab; didnot survive. onlv
fow madhhabs were then agreed upon to be the equally correct and acceptable among
Sunni Muslims.
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the operational details of the practice of testimony belong to the second type
of knowledge,'ilm al-khdssa, and there the jurists are entitled to their own
opinions and end up producingikhtikf as al-Tahawl discusses in his book,
Ikhtilal al-Fuqaha'.The reasons for this ikhtilaf are largely those which I have
discussed above: the texts, the sources other than the Qur'an and the sttnna,
and methodology. But the very main reason, I think, is the individual deci-
sions of each iurist. we will not find a full agreement among the jurists, even
within a single madhhnb, about the detailed practices of the doctrine of testi-
mony. It is clear, as al-Tahawi shows us in his lkhtilaf at-Fuqahd , thatwithin a
single mailhhnb we find differences among the jurists almost in every section
of the discussion of testimony. we also find that a jurist may very well have
opinions similar to those of jurists who belong to different madhhabs.

Conclusion:
(From Individual fudgment to be A Lesson for contemporary Charac-
teristics)

llehtilaf among Muslim jurists which is diseussed in many books, such.
as those of al-Tahawl, of al-Marwazi, and of al-Tabari, is a consequence of
their individual free thinking. There is no evidence that the early Muslim
jurists were bound by any rule of the so-calledmadhhab which forbids them
from exercising independent ijtihav.In fact, the boundary of the concept of a
mndhhab is questionable.- Rather, there is evidence that a jurist easily dis-
agreed with his master even though he was committed to his master's school.
br fact, the masters,like al-shif i, forbade other people from following them
or anybody else blindly. At the same time, the jurists had no difficulty in
ageeing with the masters of other schools. For example, hl-lahewi in his
IkJrtilaf al-Fuqaln' , not only shows that the three masters of ttte F.{anafi school,
Abri Hanifa, Abfi Yusuf, and Muhammad b. rl-flasan al-sfilybani, differed
among themselves, but he also puts himself in a position of sufficient au-
thority to differ from all of them. Furthermore, in his Mukhtasar of al-Tahawf,
he shows different opinions among those three masters of the F.Ianafi school
in more detailed explanations. As a result, much of Islamic law, which is
originally the activity of giving a fatwa, derives from the very differences in
opinion among individual jurists. lndeed, we can also see differences of opin-

_'+ 9414:izy, "TheCon cept of MnithhaD and the euestion of lts Boundary,,, in
Al-lam{ ah, 59 (1996), pp. 82-92.
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A. Qodri Azizy,luistic Diffuences Oklttilan in Islamic lnw:

ion among the jurists within a single madhhab as in the tradition of the Shafi'i
school."' This should lead us to re-examine the idea that Islamic law is sim-
ply the command of God, on the one hand, and that it derives from the ho-
mogenous authority of the jurists within schools or localifies, on the other.
Al-Tahawi, al-Marwaz1, and al-Tabari also show us that the early Muslim
iurists-including themselves-practiced independent thinking without be-
ing strictly bound by the systems of their schools. This means that the bound-
ary of the madhhab, which is based on both regional allegiance*ancient
schools of law-and the individual allegiance wiih which we are familiar,
does not really exist in any strict form, unless there are some opinions of the
masters which were developed voluntarily by their students or followers.
The methods (minhajs) that some scholars allege as being the boundary of
rhe madhhab, since they can distinguish one school from another, are not only
eclectic among the jurists from different schools, but also differ even among
the jurists within single schools. Eclecticism in Islamic law had also taken
place among the Hanafis and the Malikis "in the course of ninth century by
modifying and sFpplementing ash-Shafit's theory in a variety of respects,"
writes Coulson.*

There is no official standard content of the books which deal with uszT
al-fqh, and the books of usul al-fqh which were written by different jurists
lrom the same school might differ widely in content. This means that liberal
individual thinking of the jurists is a key which has played a very important
role in producing and developing Islamic law, both its method, usul al-fiqh,
and positivelaw, fiqh.Islamic law is, then, a product of Muslim jurists who
exercise independent thinking to interpret the texts of the Qur'an and the
sunnn of the Prophet deductively, and also to answer legal problems induc-
tively while going back to those texts; it is thus also {5r area that is capable of
permitting ikhtilaf among those jurists. lndeed, this activity leads us to be-
lieve that the phenomenological approach of the jurists is a very important
factor in the development of Islamic law. This should advise us that the philo-
sophical approach to studying the phenomenology of the jurists is at least as
important as the literal approach to studying the texts of the Qur'an and the
sunna of the Prophet through 'ilm usuT al-fiqh and'ilm Tafsfr, as has been usu-
ally done.

"'A. Qodri Azizy,"Ikhtila/in Islamic Law with Special Reference to the Shafi,i
xhooll' in Islamic Stttilies, 34 4 (L995), pp.367-384.*Noel 

Coulson, A Historv,90.
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In his Ikhtilaf al-Fuqahd', al-Tahawi shows himself to be a mujtahid, at
least a mujtahid muntasib, since he presents his own opinions not only as
differing from those of his masters, but sometimes as even surpassing them
in authority. He almost always writes his own opinion on every topic that he
discusses. Al-Tabarl in his lkhtilal al-Fuqaha',has done more than that of al-
lahawi.

The typical ikhtilaf among the Muslim jurists has also occurred in the
tradition of every school of Islamic law. ln the Shafi'i school, the ikhtilaf has
occurred not only between al-Shafi'i, the master, and the masters of other
schools, but indeed also occurred between al-shafi'i and his followers and
especially among his followers.

A critical study of ikhtilaf among the jurists is very important. I hope
that my study, unlike some other works, will not polemically or descrip-
tively support or reject the opinion of the jurists, but will analyze differences
critically. I characterize the writings of ikhtilaf among the jurists as either po-
lemical or descriptive, but the study that I propose is neither. Rather, my goal
is to study the discipline of ikhtilaf among the jurisis and later to have a philo.
sophical study of the phenomenology of the jurists'thought and methods.

Finally, the corpus of Islamic law, as the product of ijtihad, of course
recognizes differences of opinion, even in its sources. The jurists do not dif-
fer on the existence of the Qur'dn, but they may differ in understanding its
details, so that, in many cases, they practice Qur'anic teachings differently.
They disagree rnore often in determining, understanding, or applying other
sources: the sunna, ijma- and qiyas.^Ihe conclusion that ikhtilaf is in fact the
consequence of ijtihad cannot be avoided; thus the jurists must pay more
attention to the theoretical development of ikhtilaf. Ttre discrlssion of ikhtilaf
in qqul al-fiqh is more important than that of ijma', snce ikhtffiis more prac-
ticable and has always occurred in all the stages that witnessed the develop-
ment of Islamic law.

The discussion of ikhtilaf, furthermore, should go into two ways: to
recognize ikhtilaf and,at the same time, to minimize it. By recogni zrngikhtilaf,
the view that Islamic law is absolutely immutable is refutable, and the idea
that all Muslims must practice Islamic doctrines only by a single manner is
inappropriate even impossible. By minimizrngiLhtilaf, the view which is based
on emotional desire can be avoided; it must be in accordance with the social
benefits. Therefore, two suggestions below should be taken into consider-
ation.

First, the source, such as the argument of the isolated hadrth, which
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:reates ikhtilaf should be avoided, at least minimized. Al-Shefi'i recognizes
:hat the isolated hadilh belongs to the second type of knowledge, which le-
*rfimately creates ikhtilaf. The sources of Islamic law must be definite (qa{1,
a t least quasi qa{ i), that is, the Qur'an and the sunnawhich has definite proofs
:o go back to the Prophet. Had{ths or sunnas which are contradictory to each
rther are.better to be avoided, instead of being harmonized. Consequently,
:rot too many hadtths or sunnas are accepted. Therefore, iklttilaf among Mus-
.im jurists will occur only because they interpret the sources differently, not
':ecause 

they differ to determine the validity of the sources of Islamic law.
Second, two different concepts of ijma', that of al-Shafi'i and that of the

ancient schools of law should be combined. The ijmf of al-Shafi'i should be
placed to what he categorizes'ilm'a1nma, arid that of the ancient schools of
law should be placed to what al-Shaf i categorizes 'ilm khassa. This means
:hrat the second kind of ijmaTis to maintain, or even to compromise and har-
:nonize, differences of opinion among the jurists. Consequently, ijma' might
be practiced on the ground of a region or nation. the ijma'which is held in a
;ertain region or nation possibly differs from that of other regions or nations.
It should be noted here that the very important notion conceming ijma', es-
:ecially that of a region or nation, is that ijma-'can further be abrogated by
'.ater 

ijma'when its considerations have changed. Examples of the regional
:)mn' are the minimum amount of property liable to payment of the zafuit, the

1pe of dress, the type of contracts, the minimum age of children to be con-
sidered as adults, the form of govemment, and so on.

From the study of ikhtilaf in classical Muslim jurists, we should take a
lesson for a contemporary characteristics, both of the attitudes of Muslim
;urists and of ways of thinking among the contempor?ry Muslim jurists. This
is very useful, especially for cases which is usually tgery sensitive, such as
the current issues of political practices in Indonesia.
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